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INTRODUCTION^ 



TO eslftlblish civil liljerty, ana render the enjfljn- 
ment of it certain and uniform with all claaBes of tiie 
peopletifiif or ought, to be the great end of all giw^m- 
ments j that i^, to secure all claaftes of society alike 
in the enjoyment of their rights, without any other 
restraint upon natural liberty, than that which is 
imposed upon all by equal and expedient laws for 
the general grfety and wel&re of tiie wbela com* 
munity. 

^Ho ideas or definitions are more distinguishable 
than those of civil and political hberty, yet they 
are generally confounded.*' «Civil liberty is no- 
thiiig more than an impartial administration of equal 
and expedient laws.*^ Political liberty consists in 
the agency which the people have in the govern- 
ment, or the right of sufihige. The enjoyment of 
this right is in itself of no value, and yet, since ex- 

* perience has taught us that we can have no per- 
manent security for a continuance of civil liberty, 
without the enjoyment of this right, it is absolutely 
invaluable, and ought never to be surrendered, 

. It seems, however, that we have yet to learn, that 
. the enjoyment of civil liberty does not necessarily 
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result from the fullest enjoyment of political 
ty. We may enjoy the right of suflfrage to the grea* 
test extent, and yet the government may be so ad- 
ministered ad to be a perfect tyranny ; instead of 
securing and protecting the rights of persons and 
property, it may constantly violate them* 

It is not to be denied that such, at times, has 
been the case in this State ; and there is nothings 
in the structure of our government, to prevent a 
recurrence of the same state of things, should par- 
ty animosity be again enkindled.- But those times 
have gone by, party spirit has subsided, and an 
upright and impartial administration of justice hav* 
ing succeeded, we flatter ourselves that we may 
with safety rely on the present calm and enlighten- 
ed good sense of • the people, for a wntlnuance of 
an impartial administration of justice for all future 
time. Fatal self-confidence ! on which the virtue 
and haj^iness of individuals and communities have 
so often been wrecked. Man will ever remain the 
Bame^ and the same causes will continue to produce 
the sameefl^tsin.the moral as in the natural world : 
Let the passions be again excited and all our dreamt 
of security will vanish. So long as the judges shall 
depend for a continuance in oiBce, not on their 
good behaviour, but on an annual election by the 
Legislature, they must be more than m^n, not 
to become party judges whenever party spirit 
shaU arise to any considerable degree. In such a 
state of thuigs there cw be no government ofkws, it 
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must, in the nature of things, be a government of merit 
The full enjoyment of the right of suffrage, there, 
fore, does not, of itself, afford a security for the en- 
joyment of our civil rights. 

There can he nothing- valuable in any gov- 
ernment, whether monarchical or republican, 
without a settled, uniform, and knowii system 
of laws, uprightly and impartially administer- 
ed. True, in the early stages of society, when 
property is trifling in amount and simple in kind, 
every case, may be decided on its own circum- 
st^ces, by the application of the plain prii^> 
ciples of the natural law, and justice may be well 
administered, by upright judges, without adverting 
to any established. rult»*oi mani<apal law ; But as 
society advances in wealth and refinement, the re- 
lative rights of individuals become more complica- 
ted ; and difficult and doubtful questions will arise,^ 
not easily decided on the principles of the natu- 
ral law. The equity of the case will often be 
so nearly balanced that the judge is compelled to 
take into view considerations of convenience and 
policy in establishing a rule of decision ; and when 
the same case shall again arise, the parties have 
a right to claim a like decision, as they must be sup- 
posed to have regulated their conduct with a view 
to it. Thus far the judge may proceed with ease and 
uniformity ; but other cases arise not identically 
the same, varying in some of the attending circum- 
stances :— A greater difficulty now presents itself 
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iotbeju^e; hei«to«xmmneCwmerdccisi(ii^ 
a^erf^n on what prineiptes they were made; bxA 
if he fiml9 e case decided, analogoui to the one 
before him, he renders the same judgment as waa 
rendered in the farmer; that Ja, he is goveraed in 
his decieiofi^ by the prior determinatiori, and thus 
-another precedeirt i^ settled to govern sabseqnenft 
aimlogous eases. In this manner was the common 
law settled, and baring been improved by the wie- 
dpm and experience of ages, hajs become nearly as 
](leif$ct as the imperfecdon of human reason wiH 
admit : and yet the glorious uncertcdnty of the law^ 
is a subject both of merriment and reproach. ' But 
if we consider the small number of suits brought 
belbre xjonrts by contending parties, emnpared 
with the countless number of questions daily set* 
tied between them, because all are equally ac* 
qainted with the settled principles of the common 
law ;~and if we consider, also, that by far the grea- 
ter number of litigated cases, dep^id on matters 
of faetf and not on any doubtful question of law, our 
admiraU.on of the common l&w will sufifer nq dimi- 
nutival. 

From this view of the subject it would seem that 
every citisen who jn'operly estimates the value of 
civil liberty and the security of his rights ; arid eVery 
l^islator^ who vagards the duty which he owes to 
his ccmstituenta, would lend his aid for the improve- 
ment of the administration of justice :— -And since 
thft annual appointment and freqtient change of the 



jiidgf»a^ Modep U doublj mpmiaat tln^t aUt deciide^ 
jCasea dioiild^ be Fe|K^rted, k Jul deeply to he re* 
p€tte«i9 tbskt^Jkm tbin no {irovi&wo is nwide. The 
judge who holds hk office duidBg. good behttmur^ 
haf the benefit of hk own etpeiieaee and* reool* 
fectiony t0 aT:ail himself of pnor deckioiisi for e 
poarse of yeaors; bat uales& deeided cases ate se^ 
ppg^edrthe judgO can ne^er asoertaia withsufir 
(ciont atecoraGy on what piinciplc^ hid predecessofl 
ha¥6 decided j---^he nrasirely oQY«rbal statementi 
of the caMs^ited; as pffeoe4eate« Cases thus kh 
accuntdj stated, setve oeiy to^distract the attend 
tion of the epurtfroBObaii exanuuatien of the case 
beferor theoBr mtbout fivmshiii^ any safe guide- ia 
nalEpagiA decision. Thui eviils 8<i obvtoite, thai it 
is-aaid^and. M^ith too> nmch trijith^ diait the eoittt 
iroMldcbemoM unifiDymiin their a^udicfttions^ loid 
better preserve the aAaio^ of the klw^ were. aU 
thioijr diecisiona ta be thrown into obbyioik That 
jpistief^ wou^ * bo better , adiainjafteted by the ap 
plic«(tioi| of4he, plain^prineiple^ of thonattirallaswi 
without aoy regard toil preoed^nta^tibii|s;vtoballyidta« 
ted| vwitbOtttcthe' reasene ed irUich-^the dt^fiismul 
wenef laadepi •. 

The rstinocfim^es oift the ^ go^erniy^ 
another obstacle to the administralion of^ jmtlee 
by sotlte^ knoonrn^^sairid utiiftns riilelgr.^ Th^ legisla- 
te^ m^ffiact^ eotisisto ofone^braMh'ohljr^ the'eonn* 
cUifaaHag n<»^iifigaitiire upon l^e hoiise^ rept«defi« 

tBrtlraH«it^beii>g' elected bj^a^ and 



fearing the inflnence of so numerous a body, dfeldom 
excercise the little power which they possess.—* 
Hence statutes are multiplied, and settled rules of 
Ae common law are set aside by statutes,' and those 
statutes frequently altered; amended, explained of 
repealed — and frequently from a supposed wl*ong 
construction of a statute, by the judiciary, an ex- 
planatory statute has been passed, of more doubt* 
fill constructioil thain the statute which they at« 
tempted to explain. Ati^when British Statutes have 
been adopted, care has been taken to alter them, 
just so far as to loose all benefit of that practical 
construction' which has been given them by the 
British courts. Ahd as though the legislature con- 
ceited ^tfaat a change'of the laws, would ftot keep 
pace with their advances in the science of govfern- 
ment ; and as though an alteraiion and an improve" 
ment of a law were synonimous, two revisions of 
the whole code of statute laws, have taken place — 
one in 1787, and one in 1797— by means of whict, 
be£dre the seiise and meaning of a law could be 
determined by a course of judicial decisions, it ha^ 
been'altered-^and it has often been^made a ques- 
tion whether the law should be altered, or a judg- 
ment set asi^e .byr act of the . l^slature^ and the 
judgjes displaced; : i, . r.M ^ , ' . * . 

The legisjature seem to ^ have . considered the 
practice, of t^e law rather as a trade than a pro-^ 
fesfiion — and that their great business was to fiir- 
iU9h statutes as implements of the trcide^^nA that 



t^ery one capable of raading could uie tiiemwidi 
the dexterity of an eiperienoed woricoiati. Under 
such a firjrstem of legislation ^ere cannot be a set* 
tied and uniform administration of justice. The 
legislature also, from a laudable desire to praveut 
delay and expense in the adminiBtmtion of jostice, 
have brought it home to every citizen, by giving 
jurisdiction, to the amount <rf* mie hundred doUarSy 
fo justices of the peace; a jurisdiction comprising 
far die greater part of civil actions. And ifriien 
we consider the number and situatioo of civil man 
gistrates, without reports of casein rdicided in the 
higher courts, it is obvious, that unless they can be 
furnished with further cad, they must be embar- 
rassed in making their decisions, and (he citi^eenSi 
must sufier by their administration. Yet it is the 
duty of every good citizen, not only to acquiesce 
in these constitutional and legislative provisions^ 
io long as they shall be continued by the will of a 
majority of the people, but every one, especially 
every professional man, owes it to his country and 
to his profession, to lend his aid not only in mitiga- 
ting the evils of the system, but, if possible, to bring 
a knowledge of the law with the admini9tration of 
justice home to every citizen. And notwithstan-- 
ding the impediments which have been mentioned, 
and others still more discouraging, which arise 
from the peculiar organization of our courts, the 
profession have no reason to despair of further 

improvement in the administration of justice r^-^for, 

2 



under all the0e ^feadvaati^te, that it has bee» 
greatly .improved, must be admitted by all.— 
Indeed we may say, without vanity, that the 
administration of justice in thia state, will bear 
a comparison with ifxat of .memy of our sister 
states. We have had, on the Bench^ and ajt 
thiB Bar, enli^t^ned jurists who )vould have been 
an honor to the profession in any country — and let 
it be remembered, that a court comprised of the 
most distinguishi&d jurists will . be liable tp make 
contradictory decisions, without the aid of an en* 
lightened Bar, faithiul to their trust ; the counsel 
must present the case to the court, investigate the 
. principles on whictit depends, produce authorities, 
and trace out the analogies of die law, or the court 
are not responsible for a correct decision. This 
is most ^emphatically true, under the present or- 
ganization of our courts. The judges are called 
upon, during the s^one short term^ to turn their at- 
tention to the trial of civil and criminal cases: — to 
the trial of issues of foQt^ and issues of hw^ and to 
cases in Chancety. This requires a versatility of 
talent which falls to the lot of no human being* 
The enlightened part of the Bar, are therefore, 
called upon by that attachment to the principles 
of civil liberty, for which the profession have ever 
been distinguised in all free governments, to be in- 
defatigable in discharging the duties of their high 
and responsibte trust. 
That the people may have the fuU benefit of a 
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settled ana tinifonn adihinistration of iustice, it is 
Jbecessaiy, that, as &r as practicable, thej should 
know what the law is,^— ^The knoum certainty of 
the law i§ the safety of all." 
• The people should not be compelled to purchase 

advice, in all the comihan concerns of. life ; and of* 

. • 

ten too, of those who Jiave never pretended to 
study law as a science — ^who know nothing of the 
Spirit and reason of Ihe law,— and who have lost 
sight of the natural foundations of justice, by a 
^'rnean^ but gainful application to all the little acts 
of chicane" — or of one who is styled a lawyer, mere* 
ly because, for 'five long years, he niade an attor- 
nies office his dormitory, His place of midnight re- 
treat from daily scenes of idleness and dissipation ; 
— ^and who during the whole term, never proceed 
so far in his reading as to learn that the whole of- 
fice library consisted of Blackstones Commentaries, 
the Statute Book and Law Magazine. 

How often, by* such advisers, is a man of plain 
common sense and common honesty, and who, but 
for the excitement of the moment, "Would judge more 
correctly than his counsel, led into a ruinous scene 
of litigation. 

These evils must exiist in all free governments. 
The law, by which the rights of the people are se- 
cured, becomes a science, a profession, and every 
one has a right to actascounsel^nd ever/ citizen 
has a/right to apply to whom he will for advice.*^ 
In despotic govemineDAs, the law and the professionr 
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li no ciTil liberty^ there can be tie law^ and wbese 
there is no law there can be no citU liberty* 

But if these evils cannot bt,entirelj remored» 
na^f ibej net at leaet be sntigatred, by the pobUca* 
tion of essays pn those . luwiohM 'of the law, to 
which the courts most freqinstitly recmrvin the 4e*«^ 
cision of cattseSf-^Mch as th^ law of cimtracts ior 
the payment of Spedfidi Artieles<-^e Statute of 
offsets — ^the Statute of IjinataUons—and the Ac^ 
tion on^Book Accoant 

To rendw such essays msefiil, to single magis^ 
trates, to men of buMness, and to the peofde at 
large^ they most be vnritten more in detail than is 
usual ^th systematical writers on the law. 
' I have oelttcted as the suligect <d an essay The. 
Law of Contracts for the Payment ofSpecifick Ar- 
ticles. My attention was caBed to this subject 
by reading the case of Weld v. Hadley in the New* 
Hampshire Reports*. In that case it was decided 
that ^^when he to whom a tender of spedfick artt^ 
des is m«de in pursuance of a eontnctf refiiMs t<» 
accept the tendeiv be ao(|iiires no property in the 
articles tendered, even when the contract is dis«i 
cfaaiged by the tender.^', I was not less surprised 
at the decisioBt than I wasi on etaminatiDn^ td ind 
that the question had not be^ previously siHtled 
and putat rest This ledmte to a further examiiiaf^ 
tion of the aullM^ies on fhe subject^ and, to my 
istKttshmenti IJound (hat tibMadghtit and d«i^ of 



pmAH la cMteCietsfer Hkt pi jvicnt cf spedfiok »«• 
tiele(i~<i«ritrai;t9 af dhAoet di^j ocMntenee tridb 

all Hen of bimAeM in thb «tate^ ware w1k)% itii^ 

settM. Sd iBMb 8<^ thftt I witt v«iit«iM to uMftiK 

tfant nut en^n^ par^Ttiiiiaiwiril nwi^ ca% firMi tiM 

modffli) n^rte, or jfixMi tii#. awd em wrkera on the 

£nglidb lanr, ekhef iMoettein tbe rights aad dotieft 

of the parties td Mc^ coottoeto^ or dit* fcxcm ofj^kft* 

diog adapted to Ihl^ d^ie^r^ttit caMft as thejt Bri8e# 

Kaci»t^te)#ilihi0GeiaffKlitori^ voLa^pu 303^hat 

comprised the whole subject m tbe foUov Unen ^ 

^ Yet aometioQi^G^ after ttnidieraiid refusal %i£ a dehti^ 

if tte creditor harrafieA^ d#lHk>r with an aoticiiii 

it then becones^ neOMatty for tbt dofimdttt ta ae^ 

knowledge the debt, aad plead ^e teoier ^ addiag^ 

that he has alcraft feteeo readjr^ aUd liiH is raady to 

dificbarge it F<Hr a^ teiider by the debtor^ and a 

refinsf^l bj Uie creditor, will in all came, difldbai^ 

the costa^ bat not' the debt itself; though^ ihsomo 

particukircaMa tib^ &eikor will totally loose hb 

laaoiiey;'' It oan hardUy be sadd tlM^ he has drawn 

an outMne \b be filled upv if be had^ aU the modem 

wrkerst and all die modeni decisions^ ftrmi^ littii 

ibatter for filling i^sueh outline* 

In Cok^ Litt ki Vinra, iA Baocm fl^Comyns tro 
&fiA maae rwt^ dEetcbea* of tbe k^^ of^e^traelSi 
Iwr the payment of iqpedfick artidee, but a pierfeci 
drati|^^ has never been csompleted. We^maytbeif 
C0fiolude» thfitf in Great Britain, einee the tmt im 

^WMO mi nmumHii^aaA iwwuwwiiwtiina <rf wMhiit 
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and consequent supply of a circiilating mediunit 
contracts for the payment of specifick articles have 
seldom been made. But in this inland state, such 
contracts are frequent, fllnd must ever hold an im- 
portant place in our system of jurisprudence. Eve-^ 
ty man in society ought, therefore, to be perfectly 
acquainted with the ri^ts which he may acquire^ 
and the duties to which he may be bound, by such 
coi)tracts. To the professional man alone it be- 
longs, to make himself acquainted* with the Logick 
of special pleading* 

, But bow is the l&w* in this case to be settled ? 
Iiot1>y acts of the legiskiture,a Tolume of laws might 
be.enactedon this single branch ofjurisprudence, 
and the system would stiU be imperfect; the law 
must be settled by a course of judicial decisions. 
But why has it not been thus settled ? If we recur- 
to the authorities, on this subject, we are reminded 
of the foUowing.observations of Sir William Jones^ 
i^ei^pecting the doctrine of Bailments. <^It seems, 
therefore astonishing, that so important a branch 
of jurisprudepice ahouM have been so long and so 
strangely unsettled in a great commercial country f 
and that, from the reign of Elizabeth to the reign of 
i^nne, the doctrine of biaibnents eliould have pro* 
duced more^ contradiction and confusion, more di- 
versity of opinion and inconsistency of argument, 
than any other part, perhaps of juridical learning f 
at least, than any other part equally simple.^^^^^ 
True, we have no reason to feel an astomsbkBenCt 
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tbatthis, m anyiotber bcancbof jurisjpradence, io 
unaettled in this state ; it is a necessary coose^^ 
quence of a ecmstant change of the judges, and a 
want of reports of decided cases^ So long as man 
.exists, with his present limited «apai^iiyt>Boloti(g the 
greatest judges, most occasionally differ in the de- 
cision of Qases, when the principles on which they 
depend have not been previonsly settled. It is 
obvious therefore as before remarked, that the 
more frequently the judges are changed, the greater 
necessity of having all decided cases reported. 

Yet when we recur to the jurisprudence of the 
neighbouring states, where the judges hold their 
offices during good behaviour, and where the 
Bench has been filled by eminent jurists, and where 
all decided cases have, for years, been reported, 
we find this branch of jurisprudence more unset- 
tle^l than any other. 

Having taken this view of the stibject I have been 
induced to believe that an essay on this branch of 
the law would not be wholly unacceptable to the 
profession, or whoUy useless to community at 
large. 

For what, in the words of Sir William Jones, 
^^an be more absurd, as well as more dangerouSi 
than fretjuently to be bound by duties, without 
knowing the nature or extent of them, alnd to enjoy 
lights, of which we have no just idea.'' 

C&M the law be bo settled, aa that every one 



XVI 



lltfrROIMfCTldl^f 



could wrtb preciBion uaAerstand Mb rights and hh 
duties, Ktigation wouM be greatly abridged. 

Mj professienal and other avocations ferlHd th«t 
fell investigafion of the siifcject, whkh ks difficulty 
and importance deaian^r I^ «» 4re»t the sul^edti 
in any manner useful to the citBsens at large by 
enabling them, on the one hand, to know in what 
manner to perform those duties to which they are 
BO frequently bound by their contracts, and on the 
other to ascertain in what cases their ri^ts have 
been violated, and to what redress the law entitles 
them; and if I can ako draw the attention of profes- 
sional men*^ to (lie «ilbjeet, and thus lay a founda- 
tion for foture anprovemenf, my expectations w^ 
be iUfy answerad. 
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LAW OF CONTRACTS, 

VOft THB PATBISMT Of 

SPECIFICK ARTICLES. 



I PROPOSE TO TREAT THE SUBJECT IN THfc F0LL6W- 

ING ORDER, 

I. THE diflerent, species of contracts for the 
payment of specifick articles^ — the place of pay- 
ment, and what property is a lawful tender in dis- 
charge of each. 

II. The pleadings and eridence on the part of 
the plaintiff. 

III. The pleadings aiid evidence on the part of 
the defendant. 

ly. The damages. 

V. The consequence of a judgment in favour 

of the defendant, on a plea of tender and refusal^ 

or on a plea that defendant was ready at time and 

place to deliver the property, and that plaintiff* 

did not attend, as it respects the property tender^ 

ed^ or ready to be delivered* 
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a AN ESSAY ON THE tAW OP CONTRACTS, 

I. T%e different species of bontracts for the payment of 
specifick artiqksi^^he place of payment^-^-^nd whtit^ 
property ts a laivful tender in dischdrge of each, 

SPECIES OF CONTRACTS. 

All contracts are either verbal or written, undef 
the hand of the party, or under the hand and seal 
of the party ; in the last case thiy are termed spe- 
cialties. I do not propose to treat of this latter 
class of contracts particularly, hut refer the read- 
er to Powell on Contracts, Chitty on Pleadings, 
and other modern writers, under the head of Cov- 
enant, where the subject is treated with that logic- 
al precision 90 necessary in the administration of 
justice. . 

All contracts not under .seal, whether written or 
unwritten, are by the common law treated as ver- 
bal contracts, and must be declared on as such. — 
The plaintiff is required to state in his declaration 
>the true consideration, and on trial to prove it as 
stated. The statute of the 3d and 4th of Anne 
has in this respect, placed bills of exchange and 
promissory notes on the footing of specialties. 
That statute, however, extends only to promissory 
notes payable in money. In declaring on such 
note, it is unnecessary to state ^ consideration in 
the declaration ; nor is it necessary for the plain* 
tiff on trial, tb be prepared with evidence to prove 
a consideration, except to rebut evidence which 
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TOR THE PAYMENT OF SPECIFICK ARTlCXES. ^ 

« 

maj be produced on the paxt of the defendant to 
prove a want of consideration^ the note itself, af- 
fording^ prima facie evidence of a consideration* 
A note of hand not payable in money, but in spe* 
cifick articles, is not a promissory note within the 
statute, but is treated as a verbal contract* In de- 
claring on such note, it is necessary to state a con- 
sideration, and on trial to prove it as stated. 

In the State of Connecticut all notes of hand are 
treated as specialties, not only as it respects the 
pleadings and evidence on the part of the plain- 
tiffj but as it respects the pleadings and evidence 
on the part of the defendant. In the State of Mas- 
sachusetts and in this State, and I believe in some 
other States notes of hand payable in specifick ar- 
ticles, hold a sort of middle place between a prom- 
issory note under the 3d and 4th of Anne and a 
verbal contract. 

Such note may be declared on as a specialty or 
promissory note under the 3d and 4th of Anne. 
The. plaintiff is not required to stale in his decla- 
ration a consideration, nor to produce evidence on 
trial to prove a consideration, except to rebut ev- 
idence produced on the part of the defendant to 
prove a want of consideration. But it is necessa- 
ry for the plaintiff^ in his declaration, to make all 
other averments as in a declaration on a verbal 
contract ; and the pleadings on the part of the 
defendant are the same as in an action on a verbal 
contract. 
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We haVe thus adopted the Statute of the 3d and 
4th of Anne ; as it respects the declaration on a 
note payable in money, and, to preserve the anal- 
ogy of the law, we have extended the principle to 
a note of hand payable in specifick articles. For 
whether a note' be payable in money, or in spe- 
cifick articles, the words vclue received carry with 
them, in either case, precisely the same evidence 
of a consideration. 

This must be considfered as an improvement of 
the system of law. Men will ever reason, and if 
I may so say, will think, analytically ; and if the 
analogy of the law be frequently broken in upon, by 
acts of the legislature, or by decisions of courts, 
the people will never understand what it is. As 
contracts, for the payment of specifick articles, 
are generally evidenced by notes of hand, and as 
all other simple contracts, for the payment of spe- 
cifick articles, are governed by the same princi- 
ples except as to the declaration, I shall treat of 
notes of hand only* To render a note of hand va- 
lid, it must either be signed by the maker, that is, 
his name must be placed to it in his own hand wri- 
ting, or his name must be put to it by a person, 
having a power of attorney to sign his name to the 
note, or,, by a person having a general authority to 
execute notes for him ; in which last case the agent 
must sign his own name to the note, stating it to 
be done, for and in behalf of the maker or payor. 
To charge the maker or payor, in whose name 
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^uch note was executed, it ie necesBary to prove 
the defendant to have been a body politick and 
corporate, a banker, merchant or trader, and that 
the person who executed such note, was usually 
entrusted by the defendant to sign such notes, and 
also, to prove the hand writing of such agent Al- 
though this practice wais originally founded on the 
custom of London, and was not warranted by the 
common law, properly so called, yet it was after- 
wards extended to the whole kingdom, by the fol- 
lowing clause in the statute of 3 and 4 of Anne. 
^^That all notes in writing which shall be made and 
signed by any person or persons, body politic and 
corporate or by the servant or agent of any corpo- 
ration, banker, goldsmith or trader, who is usually 
entrusted by him, her or them, to sign such notes, 
whereby such person or persons shall promise to 
pay to any other person or persons, body politic 
and corporate, his, her or their order, or to bearer, 
any sum of money mentioned in such note, shall 
be taken and construed to be, by virtue thereof; 
due and payable to any such person or persons,, 
body politic and corporate, to whom the same is 
made payable &c.'' This being, in itself, both con- 
venient and safe, if not necessary, in certain cases, 
it may be considered as common law in this state. 
If a person be unlettered, or otherwise incapa- 
ble of writing his name at the time, he may make 
his mark and request a by-stander to write his 
name to the note, which, being proved, will render 
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the note valid. Such cases, however, seldom occnr 
in this state, as almost every person can write ; 
but if in such case the name be put to the note by 
the payee, the note will be invalid. 

I know it is very common for a person who can 
write to request a by-stander to put his name to a 
note ; but such trifling with written instruments 
ought not to be permitted; it is a practice 
wholly unknown to the common law. Written 
contracts in law and reason hold a higher place 
than mere verbal contracts, not only as to the cer- 
tainty of the precise terms of the contract, but as 
to the degree of certainty that the contract was 
entered into by the parties. But set aside the evi- 
dence of hand writing, and written contracts would 
fall below verbal contracts as it respects the cer- 
tainty of their execution. Admit as proof of the ex- 
ecution of a note that the defendant directed a by- 
stander to put his name to it, and proof of a consi- 
deration is dispensed with, as also proof of the 
contract on which the note was given, and should 
the witness be guilty of perjury ,it could not be easily 
detected : beside, men are distinguished by their 
hand writing, with the same degree of ease and cer- 
tainty, ashy their countenances; hence, a higher de- 
gree of certainty in the proof of hand writing than 
in the ^proof of a verbal contract. The law does not, 
therefore, ddmit evidence that a third person wa$ 
directed to put the defendantV name to the note, to 
be substituted for the more certain evidence of the 



^ 
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hand writing of the defendant There is no neceM 
sity for the admission of such testimony^ for if the 
plaintiff* fail of proving the execiition of the note, 
yet if he can prove the contract on which the note 
was givien, he may still recovcop his demand. 

The law ' requires that a note or other writjten 
instrument shall be signed by all those whose 
names are inserted in the bodyof the instniment» 
and if it he not signed by all, it is not valid against 
either. A note, written thus, We A B &C pronn 
ise to pay, ^c, is signed, by A & B, it is then.plreT 
sented to C, for his signature ; if his signature be not 
obtained the note is not vaUd against A &B: 
and this is the case whether the note be joint or 
joint and several; for the reason why the note is 
void against A & B, is this, they signed the note 
under an agreement that each should pay one 
third of . the sum only ; whereas, if such note be 
valid against them, without the signature of C, each 
would be holden to pay one half the sum. Po^lk* 
ier on Ob. No. 11. 

FLACe OF FAYMENT, 

The pkce of delivery or payment of specifick 
articles, should always be stipula^^ed by the pan* 
ties, and made a part of the contract; if this be 
omited, and left to be ascertained by extrinsick 
evidence, questicms, attended with doubt and difi^*- 
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cukjT^ will often arise, and consequently, will protB 
a source of litigati<Hi« 

By the ancient law of France, if no place of pay* 
ment was designated in the contract for a thing cer^ 
tain, it was to be delivered where it was at the time 
of making the contract. As if A seU B all the 
wine of his vintage, all the cider in his ceUar, or 
all the grain in his granary, it is to be delivered at 
the place where it is ; and the contract is fulfilled^ 
if the seller be ready to deliver it, when called for. 
JPofA. on ob.JSTo. 512. This is the law here also.. 
it must be supposed to have been the understand- 
ing of the parties y for the purchaser would wish 
to see that he had the whole agreeably to the coi>- 
tract , 

But if the contract was for a thing indetermin* 
ate, as for wheat, com or cattle, to a certain amount) 
by the same law of France, the property was to be 
delivered at the debtors place of residence ; ex- 
cept, both debtor and creditor lived in the same 
town, or near each other, and the thing due was 
money or some like portable article, in which case 
the place of payment was the creditors place of 
residence. Poth. on ob. JVo. 513. By the common 
law, and also by the Napoleon code, the creditors 
place of residence, is in such case, the place ' of 
payment* 

Which law, in settling a new code ought to be 
preferred, might be a question of some importance : 
•—probably in a country where contracts for the de*^ 
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Kvery of specifick articled, are principally contracts 
of sale, the ancient French law would prevail ; and 
in a country like this where contracts for the deli- 
very of specifick articles, principally consist of 
notes of hand given in payment of debts, the com- 
mon law would prevail. But it is too late to make 
this a question in this State ; the common law has 
been adopted, and no principle of law is better 
understood by the people at large. In this State 
then, if a note of hand be given for cattle, grain, 
or other portable articles, and no place of payment 
be designated iii the note, the creditor's place of 
residence is the place of payment ; that is, the place 
where the creditor resided at the time when the 
note was given : — ^for, if after the execution of the 
note, and before the time of payment, the creditor 
remove, the place where the creditor resided at the 
time the note was executed is the place of pa3rment 
Poth. on ob. Ab. 513. The law does not seem to be 
so well settled, as to' the place where articles are 
to be delivered which are not thus portable. 

In Coke Litt. 210, and in 6 Bac. 451, it is laid 
dqwn^ that if no place be appointed for the delivery 
of heavy goods, or goods of great weight, the per* 
son, whose duty it is to deliver them, is not bound 
to tender them to the person to whom they ought 
to be delivered ; for if he go to the person to in- 
quire at what place he will receive them, and after- 
wards tender them at that place, this is a good ten- 
der ; but thie ftirnishes no rule of decision in the 
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caSG^ if the parties disagree :-^it i% simpl j thi a, it 
tbe parties can agr^e ob a place of deliver j, and the 
j^Top^tj be tendered at that place^ it will be a good 
tender. But suppose the creditor when s^plied 
to refuse to appoint a place of delivery^ or appoint 
an unreasonable one. The text furnishes no an* 
swer to this questioni nor do I find any in the books; 
the reason may be, that cases of this sort seldom 
occur ; indeed, a case of this kind, cannot be sup* 
posed to <?ccur, except, when the parties, by acci* 
dent, neglect to designate e place of delivery in 
the contract ; yet when such case does arise, it 
must be a reproach upon the law, if it dp not point 
out the duty oi the debtw, and enaUe him to do 
that which will legally discharge him fvcm the con- 
tract. 

In case the creditor, cm application of the deb- 
tor, either refiise to appoint a place where he will 
receive the property, or appoint an unreasonable 
place ; may the debtor fix on a reasonable place, 
for the delivery of the property, and give notice to 
the creditor ? and will a delivery of the property 
at such place discharge the contract ? In. the 
ihinds of the parties, at the time the contract was 
entered into, a place of delivery made a necessary 
part of the contract, although they neglected to 
designate the place } and it must be presumed, that 
ihey agreed on a particular place, though tbey ne^ 
glected to express it in the contract. And as^ the 
law has not in wch c£^e fixed the place of paynH»itt 
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as Mi^'tliecaa€i of a c<mti»cAfor the payment of por. 
table affticleflv the conti^act most be comidered as 
Bftperfeet, add papal evidence may be admitted to 
prove at wbat piaee the parties agveed the proper* 
ty grhfoold be delivered ; and tf no^ auoh^ agreement 
erni he proved, parel evidence may be admitted^ 
to prove for what a^e&e pr^ev^ wes purchased; 
and thu& to shew, at what place the parties mwt 
have understood the property should' be delrveped 
If then A give B a note of hand^ for ten tfaoosand 
fi^t of square timber, and no place of parent be 
designated in^ the note, A may apply to B to heiaw 
at what place he will receive the timber ; and if 
they caainot s^ree c»i ap4ace of payment, A may 
give notice to B at what place be will deliver the 
timber, and deliver die timber at sudb placer And 
on the trial oi an action on such note, upon a plea 
of ten^r, parol evidence msiy be admitted on the 
.part of the defendant to prove tihat the parties,, ei^ 
ther at the time the note Mraa executed) or at any^ 
subsequent time, agreed, tjiat the timb^ should be 
delivered at such place; and in the absence of such 
proof, parol evide^iee may be admitted to prove 
for what use the thnber wasr purchased^ and thua 
shew that the parties must have understetod that 
the timber should be delivered at the place where 
it was delivered ; and like evidence may be ad- 
mitted on the part of the plaintiff, to shew that the 
timber ought to have been delivered at a different 
piace; 



28 AN ESSAY CWr THE LAW OP CONTJEUlCT'ff 

If A give B a note of hand payable in cattle, or' 
other specific articles, on demand, and no place of 
payment be designated, at what place is A bound 
to make the payment ? We have before seen that 
if a note be made payable in any portable article, 
on a particular day,' and no place of payment be 
designated, the creditor's place of residence, at the 
time the note was given, is the place of payment. 
In that case, the parties having fixed on a\ime, and 
the law having 6xed on a place of payndent, the 
debtor may discharge the contract whether the 
creditor be there to receive the property or not* 
But in this case, no time for the payment being 
agreed on by the parties, it must be taken to be 
their understanding, that A should not deliver the 
articles until requestcjd by B ; that the time of pay- 
ment was^ left with B to settle as might suit his 
convenience. In the case of a contract for the 
payment of money the place of payment is not so , 
material ; the money is supposed to be with the 
debtor, wherever he may be, and therefore, when a 
demand of money is necessary, it may be made at 
any place. Not so with respect to specifick arti- 
cles, which cannot attend the person of the debtor, 
they are supposed to be at the debtor's place of re- 
sidence, and the creditor must there demand the 
payment. 

" If a merchant give a due bill to A payable in 
goods, and no time or place of payment be design 
nated, the due bill contains an acknowledgment 
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jthat A has paid him in advance for the amount in 
goods therein expressed, and a promise is implied 
on the part of the merbhant, Ahat whenever A 
shall call at his store, and present the due hill, he 
will deliver to him such articles as he shall se- 
lect out of the goods on hand. The store of the 
merchant is the place of payment, and no action 
can be maintained on the due bill, until A shall call 
at the stor^ of the merchant for the goods and the 
merchant shall refuse to deliver $uch goods as A 
shall select. Indeed A is tc^be treated as other 
customers are treated ; he has a right to call for a 
part of the goods at a time, aiid the mercha^t has 
no right to require that the whole amount shall be 
received at one time. The merchant is also bound 
to deliver the goods, at the marked price, and has 
no right to charge them at a higher price ; and A 
has no right to require the price of the goods to be 
reduced, on the ground that he can purchase the 
same goods cheaper at another store : for it is to be 
presumed that A, at the time he made the contract, 
knew at what price the merchant sold his goods^ 
and paid a consideration accordingly* 

If a Cabinet maker give a due bill to B, payable 
in cabinet work, and no time or place of payment 
be designated, the shop or ware house of the Cabi- 
net maker is the place of payment ; and B has a 
right to select out of the articles on hand, not enga- 
ged to other customers ; and if all such articles, as 
he shall wish to receive, are not on hand, he has a 



eight to reqidre any aoiclL articlea asi are uBualfef 
made at such 8bop> to be made within a reasonai;* 
hie time. 

If a BlacksmiU]^ or other mechanick, gire a doe 
bill payable in faia work^ and no time or pl^ce of 
payment be designated, the shop of the mechanick 
is the place of payment ; and the header of such 
due biU has a right to call at the shop of such me- 
chanick, from time to time^ lor such articLes^ and 
Ibr the performance of such work, as he shall choose^ 
within the line of the mechanicks business ; and 
the mechanick is boond to treat him, aa an indust- 
rious mechanick treats his customers, and has no 
right to tender, such articles as he shall select, in 
satisfaction of the due biU. 

If a note of hand be given by the merchant, or 
mechanick, instead of a due bill, and no time or 
place of payment be designated, the express pro- 
mise is the same as the implied promise in the case 
of a due bill, and the rifi^hts and duties of the i>ar* 
ties mm the same ; but if a time of payment be fixed, 
the payment is not demandable at different times, 
nor has the holder of the note a right to s^ect the 
articles ; but the maker of the note, may, at the 
time of payment, tender ^uch articles as he i^ali 
choose, and the rights and duties of the parties are 
the same, as though the note were given for cattle 
or grain. 
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The nnker of a tiote pay^bl^in specifick articles^i 
haviag ascertained the place of payttient, is next to 
enquire what kind of piH>perty he is bound to de- 
liver. In ihe case of a tiote made payable in cattle^ 
it would seem, that no question eould arise^ except, 
in relation to the quality of the creatures tendered, 
and yet, in some parts of the State, it is said that 
dieep are considered to be a lawful tender on such 
notes ; and this it is said is supported by custom ; 
but the construction of a Statute may as well be 
varied by custom, as the constroctfoti of a con** 
tract. The Language of contracts must have the 
same determinate meaniit^ in every part of the 
State, and no local custom can be permitted to vary 
it ; horned cattle only are a tender on such note- 
If a note be payable in stocky or live stock, horses, 
sheep and cattle are a lawful tender on such note^ 
we say m strict propriety, that siicfa a fermer keeps 
a large stock, consisting of so nany horses, cattle 
and sheep. — ^If a note be made payable in grain ; 
Wheat, Rye, Indian Com, Oats, Barley and Buck. 
Wheat are a lawful tendei^ on such note ; all of 
which are grain^ ^ the legitimate tioeaning of the 
word« If the parties intend to confine their eon- 
tract to any particular species^ stock or grant, 
the note should be written to correspond with the 
contcact 

{f a note be made paysMe in cattle or p^^ it 
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must be paid wholly in cattle, or whoUy in grain ; 
a part of each, wiU not be a lawfiil tender on such 
note ; the promise is made in the alteniative, for 
the convenience of the debtor, to pay one or the 
other, and it will not bear, a construction, that he 
may have the further privilege of paying a part of 
each. Poihier^ an ob. JVo. 247. — ^If a note be made 
payable in cattle. and grain, the debtor may pay 
such part of each as shall suit his convenience. 

Having considered the various species of con- 
tracts for the payment of specifick articles, the 
place, and time of payment, and also what species 
of property is a lawful tender, we proceed to in* 
quire what must be the quality of the different 
species of property, contracted to be paid, in order 
to make it a lawful tender. 

Pothier, in his treatise on obligations No. 284» 
says, "in regard to things which the debtor of a 
thing certain may validly offer in order to discharge 
himself from his obligation, observe, thlit it is neces- 
sary that they should be good and merchantable ; 
which is to say, that they have no material defect. 
He who owes a horse indeterminately, is not admit- 
ted, to oJSTer a horse that is blind in an eye, lame, or 
short winded, nor one that is very old. Yet if the 
thing have no material defect, and the debtor can 
transfer the irrevocable property in it to the credit- 
or, he may give such a thing of the kind as he plea- 
ses." The principle in the text is, that property 
which has such material defect, that it cannot be 
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applied to some of the common uses to which such 
property is applied, and which of course is not 
merchantable, will not be a lawful tender on a note 
given for that species of property. 

But to form a practical system, applicable to the 
various species of property which are the subjects 
pf contracts, it may be useful to go some what into 
detail. Certain species of property pass by meas- 
ure, weight or number; such as Liquors, Grain, 
Beef, Boards, Sheep &c. Property of this kind 
may b&; and often is contracted for by number or 
quantity, without naming any sum. Other proper- 
ty, such as Cattle & Horses which do not pass by 
measure weight or number, are contracted for by 
stipulating for the payment of a certain sum, paya- 
ble in the article specified. Property which pas- 
ses by measure weight or number, is the subject of 
two species of contracts. A givedHhis note to B for 
one hundred bushels of wheat. C gives his note 
to D for. one hundred dollars payable in wheats 
Again, property which passes by measure weight 
or number, has a maAet price, which varies from 
that of the first quality to that of the most inferior 
quality which is merchantable. Consequently, 
there is always an average market price of such 
articles. Now when A gave his note to B for one 
hundred bushels of wheat, it must be presumed 
that the parties had in view wheat of an average 
quality, which would bring the average market 
price ; neither wheat of the first, nor most inferior 
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qualitj. Therefore, that wheat only, which would 
bring the average market price, at least, ia a valid 
tender on such note. But C who gave his note to 
D for one hundred dollars, payable in wheat, ia 
not bound to pay in wheat of an average quality, 
or that which will bring the average market price ; 
if it be wheat which merchants, and other dealers 
in the article, will pj^chase at any price, it will be 
a lawful te^er at,^<;fa price. The same principle 
applies to all kind? of property contracted for by 
measure, weight or numl^r: as if A give Ba note 
for one hundred sheep, A cannot oblige B to re- 
ceive sheep which will fall short of the average 
value of sheep in the place. But if the note be 
for one hijndred dollars, payable in sheep, in that 
case any sheep which are merchantable will be a 
lawful tender, although below the average value 
of sheep. 

We have seen that horses, cattle, or other pro. 
perty, which does not pass by measure, weight or 
number, is not contracted for by the quantity, but 
is contracted for to a certain amount. If A give 
B a note for one hundred dollars, payable in neat 
cattle, any cattle which are not so defective as to 
be wholly unsaleable, are a lawful tender cm such 
note. Property which is wholly unsaleable has no 
ascertainable value, and cannot, therefore, be a 
lawful tender in satisfaction of a contract ;* but 
with this limitation, the debtor may pay any spe- 
cies of property of the kind contracted for j and 
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as bulls jmd stags are a species of neat cattle, they 
are a lawful tender on such note. We have seen 
that if a note be given for cattle or grain, the 
debtor has his election to pay the one or the otb- 
er ; so, in this case, the debtor may pay any spe- 
cies of property described in the note ; hence, i£y 
when a note is given payable in neat cattle, the 
parties agree that bulls and stags shall not be re- 
ceived in payment, they are expressly excepted in 
the note. If A give B a iK)te for one hundred dol*- 
iars, payable in M^heat at a future day, at seventy* 
five cents per bushel, and wheat on the day <rf 
payment be one dollar per bushel, A may, at his 
election, pay in wheat, tif ;an average quality, at 
seventy-five cents per bushel, or pay one hundred 
dollars in money. 

All agreements to pay in specifick articles are 
presumed to be made in favor of the debtor, and ^^ 
he may, in all cases, pay the amount of the debt 
in money in lieu of the articles, which, by the 
terms of the contract, the creditor had agreed to 
receive, instead of money. Poth. on Ob. JVo. 497. 
This case falls within the same principle, and the 
debtor may pay the money instead of the wheat, 
for the nature of the contract is this ; the creditor 
agreed to receive wheat instead of tnoney, and as 
the parties concluded that the price of wheat 
would, at the time of payment, be seventy-five 
cents per bushel, to ^void any dispute in relation 
to the pric^, fixed it in the contract, at seventy-five 
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cents per bushel ; and if wheat at the time of pay- 
ment be at fifty cents per bushel, still, the debtor 
may pay in wheat at seventy-five cents. If the 
parties had intended that the risque in the rise and 
fall of the price of wheat, should be equal with 
both, the contract would have been for the pay- 
ment of a certain number of bushels. 

We have before seen that if a debtor contract in 
the alternative, to pay one or the other of two 
specifick articles, he has his election to pay one or 
the other, Jbut cannot pay a part in one, and the 
remainder in the other. Does it thence follow that 
the right which the debtor has to pay in the arti- 
cle specified in the contract, or in money, at his 
election, is in the alternative also, and that he is 
bound to pay the whole in the article specified in 
the note, or the whole in money ? In the first place 
it is considered that the stipulation to pay in a spe- 
cified article, in lieu of money, is for the benefit of 
the debtor, and that a stipulation to pay one or the 
other of two specified articles, at the election of 
the debtor, is still more advantageous to him. It 
would be still more beneficial to the debtor, could 
he pay a part in one, and a part in the other of the 
two specified articles ; but this fiirther privilege is 
denied him by the terms of the contract. But the 
debtor does not promise in the alternative to pay, 
either in the article specified in the note, or in mo- 
ney ; if he pay the whole of the articles specified 
in the note, the debt is wholly discharged. If he 
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pay no part of the articles specified in the note, 
the whole debt is due, and payable in money : If 
he pay a part only of the debt in the articles spe- 
cified, the remainder is due in money, and must*be 
paid at the same time. In such case the debtor 
gives up his privilege of paying in the specified 
article in lieu of money, in part; and has he not 
the right, of giving up this privilege in part, as well 
as in whole ? If this do no violence to the terms <rf 
the contract, it should be adopted as convenient in 
practice. It surely Cannot be injurious to the cre- 
ditor, unless it be an injury to be deprived of the 
privilege of converting his whole debt into money, 
instead of a part of it. 

Many contracts for the payment of specifick arti- 
cles cannot be carried into eflect, agreeably to the 
manifest intention of the parties, without permit- 
ting the debtor to make change in money. A gives 
B a note for one hundred dollars, payable in cat- 
tle ; A tenders cattle which are estimated at one 
hundred and ten dollars : now it is clear that A 
cannot . compel B to receive the cattle and make 
him debtor in the sum of ten dollars, nor can 
he compel B to make change in cattle ; but A may 
tender cattle which, by estimation, fall a few dol- 
lars short of one hundred, and tender money for 
the ballance, and this is a general practice, found- 
ed, no doubt, on the general understanding of the 
parlies to such contracts. But how this c^n b^ 
supported on any other principle, than the one 
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abore stated, tfatat the debtor has the privilege of 
■pSLjing any peurt <if the debt in the article specified, 
and the ri^maiiider in money, ^^I Cannot perceive. — 
On any other principle, agreeably to the tehnQ of 
the contract, the crtditor caraiot, in any d&se, be 
compeUed to receive any part in money. Besides 
if the principle obtain, that bo far only as is neces- 
sary to make change, money tvill be a valid ten* 
der, it will be difficult in its application, to particu-% 
lar cases, will be a temptation t6 creditors to cavil, 
in order to convert their whole debts into money^ 
and thas be a'jBource of litigation. It would per- 
mit the creditor to come into court and make 
claim to his whole debt in money, in the following 
language : For a certain consideration I agreed 
with the defendant, to receive of him one hundred 
dollars in cattle, in lieu of money ; he did not avail 
himself of the privilege, but in part ; he tendered 
eighty dollars in cattle, and twenty dollars in mo- 
ney, in doing so he offered me more money than 
was necessary to make change; it would have 
been a great damage to me to have received twen- 
ty dollars in money in lieu of cattle, but it would 
be greatly for my interest to receive the Whole of 
the debt in money in Ifel lieu of cattle. I find no 
authority on this subject. I cannot find that the 
question has ever been decided, indeed the ques. 
tion could seldom arise between the parties to such 
contract. In almost every sup[>osable case, it i& 
more for the interest of the creditor to receive any 
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part of his danand in money and the remainder in 
die article S|>ecifiedy than to receive the whole in 
the aittele specified* in the note, i repeat, thenl 
in the absence of alrl authority, that if it ctfn be 
considered as doing na Tiolenee ta the contract) 
the principle should be adopted, as convenient in 
practice, and as^ having a tendency to prevent use*- 
less litigation. 

But suppose A give B a note for a horse worth 
sixty dollars, will a horse not worth sixty dollars, 
together with liidfteyj'wHfch, added to the value of 
the horse, will amoutii to sixty dollars, be a valid 
tender in satisfaction of such note ? This is not 
the saine note, in form^ as a note for sixty dollars 
payable in horses, nor ii^ it the same in substance. — 
In the last case we have seen that the debtor may 
pay in horses, of any value, limited only by th^ 
principle, that the horses have no material defeft. 
The reason is, the property was described in kind 
oxdjf to wit, horses ; but in the other case, the horse 
to be received in payment, waS described by its 
value; and a horse, not answering the description, 
will not be a valid tender. It must be supposed 
that the creditor wished to procure a horse for a 
particular purpose^ and as he could not contract for 
a plkTticuIar horse, made the contract in question, 
upon a calculation, that any horse worth sixty dol* 
lars wouW answer his purpose. If, in such case, B 
be compelled to receive a horse worth forty dol- , 
lars, and twenty dollars in money, it will be a gross 
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violation of the contract. But as horses, more than 
any other property, are estimated by fancy, rather 
than by any certain standard, it would be unwise 
and unsafe for the creditor to be very nice in esti- 
mating the value of the horse tendered ; for, should 
he refuse to receive him, the debtor might satisfy 
the court and jury that the horse tendered was 
worth sixty dollars, and thus compel him, not only 
to receive him in satisfaction of his debt, but to 
pay the costs of suit. 

If A give a note for one hundred doUai^, paya- 
ble, one half in cattle and the other half in m<.>ney, 
at the same time and place, a tender of the cattle 
without the money, or the money without the cat- 
tle, will be invalid, as it is one entire debt, paya- 
ble on a fixed day, and the creditor is not com- 
pelled to receive a part without the whole. Path. 
on 06. JVb. 499. 

II. Of the pkadtngs and evidence on the part of the 

' plaintiffs 

It is not within the compass of my design to en. 
ter into a statement of the vari<iUS points relating 
to the suflSciency of a consideration to support an 
action of assumpsit, but I prfceed to state that, so 
far as regards pleadings considerations are, 

1. Executed, or something done or past at the 
time of making the contract. 
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2. Elxecutory, or something thereafter to be done 
or forborne. 

3. Concurrent, as in the case of mutual prom- 
ise. 

4. Continuing^ as in contracts between lessor 
and lessee. C&itty, i. 296. I shall treat of decla- 
rations on contracts for the payment, of specifick 
articles, and also of the declaration, on contracts 
founded upon an executory consideration, so far 
as to shew the analogy between a declaration on 
a contract made upon an executory consideration, 
and a plea by a defendant^ in an action on a con« 
tract for the delivery of specifick articles. 

By ascertaining what a plaintiff, in an action of 
assumpsit founded on an executory consideration, 
is required to state in his declaration, as to the 
performance of the consideration, we shall in a 
measure ascertain what is necessary for a defend- 
ant, in an action on a contract for the payment of 
specifick articles, to state in his plea and prove on 
trial, in discharge of the contract. 

In an action founded on an executory conside- 
ration^ that is, in a case where the consideratir>n 
of the defendant's promise is Sf^mething which is 
stipulated to be done by the plaintiff^ he must, in 
his declaration, state his readiness to perform the 
act stipulated to be done by him, and either state 
that the defendant neglected to attend, or refused 
to perform his part, or discharged the plaiatifffirom 

his performance. 

6 
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In the case of Rawson et al. v. Johnson, i. Eastr 
Rep. 203, the count in the declaration to which ex- 
ception was taken, is as follows :— *'And whereas 
also afterwards, to wit, on the 12th of November^ 
1790, to wit, at Leeds in the county of Yfirk, in 
consideration that the plaintiffs, at the instance 
and request irf the defendant, had then and- there 
bought of the defendant a certain large quantity 
(to wit) 100 quarters of malt, at and for a certain 
price then and there agreed upon between them, 
he the defendant undertook and then and there 
faithfully promised the plaintifls well and truly to 
deliver t< > them the said 100 quarters of malt when- 
ever the defendant should be thereunto afterwards 
requested; and the plaintifls in fact say, that al* 
th<»ugh' the defendant afterwards, to wit, on &c. 
at, &c. requested the defendant to deliver to them 
the said last mentioned 100 qu^irters of malt, and 
were then and there ready and tmlUng to pay the said 
defendant for the same^ according to the terms of the 
said sale, and although the plaintiffs were then and 
there ready andtviMing and offered to accept cmd receive 
the last mentioned 100 quarters of malt of and from 
the said defendant, yet the defendant, not regarding 
his said last mentioned promise, &c. did not, when 
he was requested as aforesaid, or at any other 
time before or since, deliver to the plaiiitiflK the 
said last mentioned 100 quarters of malt, or mty 
part thereof, but hath hitherto wholly refused and 
still doth refuse, whereby, &c." 
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Judgment was rendered for the plaintiff by the 
whole court Lord Kenyon delivered his opinion 
as follows— "However technical rules are to be at- 
tended to, and in some cases cannot be dispense^ 
Mrith, yet in administering justice we must not lose 
sight of common sense, and the common sense of 
this case will not be found to militate against any 
rule of law. No doubt can be. entertained how 
this case should be decided ; one man agrees to do 
a certain act in consideration of another man doing 
another act ; the acts are to be done at the same 
time and place ; one of the parties goes there in- 
tending tq do his part, and the other stays away al- 
together ; the former is obliged to bring his action 
for this breach of the agreement, and he pleads 
according to the truth of the fact, that he was at 
the time and place appointed ready to have receiv- 
ed the other^s goods and to have paid the stipulated 
price for tbeoi, which is all that he was bound to 
do, and that nobody was there on the part of the 
defendant, or that the goods were i>ot there ready 
to be delivered s would it be any answer to say 
that he ought to haye pleaded a tender of the mo* 
ney ? Now this case is the same in effect : the de- 
fendant undertook to deliver the malt when he 
should be requested, and the {daintifis plead that 
they made the reque^it to him, and were ready and 
willing to have accepted and paid for it, but that 
he did not deliver it when requested* or at any 
iQther tifne^ but refused so to do. To be sure, un*». 

I 
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der this averment, the plaintiffs must have proved 
that they were prepared to tender and pay the mo- 
ney if the defendant had been ready to have re* 
ceived it and to have delivered the goods ^ but it 
cannot be necessary, in order to entitle them to 
maintain their action, that they should have gone 
through the useless ceremony of laying the money 
down in order ta take it up again. It would be 
repugnant to common sense to require it. It is re- 
ported in the case of Morton v. Lamb, that I said 
that the plaintiff should have averred a perform- 
ance or a readiness to perform his part of the con- 
tract ; I do not doubt that I said so, and I still think 
it was rightly said : and if so it would decide this 



case.*' 



It has been considered, and in some caidbs de- 
cided, that in actions founded on contracts for the 
payment of specifick articles, even if the conside- 
iration be executed, it is necessary for the plaintiff 
to aver in his declaration that he was ready at the 
time and place appointed to receive the articles ; 
and declarations have generally contained such 
averments. This - has arisen from a view of the 
numerous reported cases of executory considera- 
tions, in which one of the parties at least, is bound 
to deliver specifick articles, and frequently both. . 

It is a principle of law that a verbal promise or 
simple contract must be made on some good con- 
sideration, or it is invalid, and no action can be 
maintained upon it. To carry this principle into 
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effect, the plaintiff" is required in his declaration to 
state the true consideration on which the promise 
was made, and to prove it as stated. We have al- 
ready seen that a note of hand is of itself evidence 
of a consideration, in which case, and in most oth- 
ers, the consideration is executed, that is, the plain- 
tiff^ at the time the contract was entered into, had 
done all which was required of him by the terms 
of the contract^ all that which induced the defen- 
dant to enter into the contract, or make his prom- 
ise ; and in declaring on such contract, the plain- 
tiff* has only to state what he had done or perform- 
ed for the defendant) as a consideration for his 
promise, and to maintain such action he must prove 
it as stated. 

To ascertain what the law is, in relation to exec- 
utory considerations, we have only to apply the 
foregoing principle, that a simple contract to be 
valid must be founded on a good consideration. 

In case of a consideration executed, the plain- 
tiff is required to state in his declaration, and prove 
on trial, that he had, at the time the defendant made 
his promise, performed the act which induced the 
defendant to make his promise. 

In the case of an executory consideration, the 
plaintiff* is required to state in his declaration, and 
to prove, that after the making of the promise by 
the defeitdant,4ie, the plaintiff, at the time and place 
specified, had performed the act, the performance 
of which was the only inducement for the defend* 
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^ 



ant to make the promise on which the action i% 
founded. And if the plaintiff state the contract, 
simplj, without Btating a performance on bia part, 
no consideration for the promise appears ; hence 
the plaintiff is required to state a performance on 
his part, as a consideration for the defendant's pro. 
mise. The performance on the part of the plain- 
tiff is, in such case, in the nature of a condition 
precedent which the defendant may traverse, and 
the plaintiff, to shew a performance on his part, 
must of necessity prove that he was present at time 
and place stipulated, and that he was ready both 
to do and receive that which was required ot him 
by the contract If he fail, ithe contract is at an 
end, as it respects the defendant, it is no longer 
binding on him. The plaintiff has forfeited no 
existing debt, he has only put an end to a contract 
by which he expected to receive something of the 
defendant. 

Very different is the case, when the considera- 
tion is executed, as in the case of a note of hand 
payable in cattle at a certain time artd place. In 
such case the contract is complete, the debt is 
absolute without any further act on the part 
of the plaintiff J there is no condition prece- 
dent to be performed, nor is the presence of the 
plaintiff necessary to enable the defendant to per. 
form on his part so as to discharge himself from 
the contract. It follows that it is not necessary for 
the plaintiff to aver that h^ was i^eady at time and 
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place to receive the cattle* If it be necessary for 
the plaintifT to make the averment, it is necessary 
for him to prove it, and if he fail of proving it he 
muBt fail in his action ; nor can he ever recover on 
the note, but his debt is lost, the law having provided 
no remedy in such case. That there is no such 
rule of law we find from the following passage in 
Chitty's Treatise on Pleading, i. 309. 

*^ When the consideration of the defendant's con- 
tract was executed or past at the time of making the 
contract, and his performance was not to dispend 
on any subsequent event, or other circumstance 
essential to the action, the declaration should pro- 
ceed at once from the statement of the contract to 
the breach, without any intermediate averments, as 
in a count on an mkiitattcs asmmpsit^ &c. But when 
the consideration of the defendant's contract was 
exeeukmi^ or his performance was to depend on 
some act to be done or forborne by the plaintiff 
or cm some other event, the plaintiff must aver the 
fiilfilment of such condition precedent, whether it 
were in the afikmative or negative, or to be per« 
formed or observed by him or by the defendant, or 
by any other person, or must show some excuse 
for die non*performance« And in the case of re. 
eiprocal covenants constituting mutual conditions to 
be performed at the same time^ the plaintiff must 
aver performance, or a readiness to perfonn his 
part <rf the contract. Thus in declaring on a pro- 
mise to pay a i^um of money in consideration that 
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the plaintiff would execute a release, the declara- 
tion must aver that such release was executed or . 
tendered. So on a promise to pay money in con- 
sideration of forbearance by the plaintiff^ the dec-^ 
laration must aver such forbearance ; and in ac- 
tions for not delivering goods sold, the plaintiff 
must in general aver a readiness on his part to pay 
the price." 

In the action Brooks vs. Page, in Addison Coun- 
ty, Jan. term, 1815, on a note payable in horses at 
defendant's dwelling house in Middlebury, to be 
appraised by three merj ; on demurrer to the dec- 
laration, for want of an averment, that the plaintiff 
was ready at time and place to agree^ on the ap- 
praisers and receive the property, the declaration 
was adjudged insufficient. But should not a pro- 
vision in such note, for the appraisal of the prop- 
erty by three men, or by three men to be mutually 
chosen by the parties, be considered as a provision 
made for the benefit of the creditor, and that he 
waives it by non-attendancd ; and that the debtor 
may discharge himself fram the contract in the 
same manner as though no provision had been 
made for the appraisal of the property ? If it be 
so considered, it cannot be necessary to aver in the 
declaration that plaintiff was ready at time and 
place to receive the property. 

If a note of hand be made payable in money on 
demand, in declaring on such note, it is not neces- 
sary toWer a special request; the allegation, 
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*though often requested,'^ is sufficient. The law 
construes such note into a contract for present 
payment, and no demand is necessary ; and if no 
place of payment is designated, the creditor's 
place of residence is the place of payment ; or the 
tender may be made to the creditor, where ever 
he may be. But if the note be payable in spe- 
cifick articles, on demand, and no place of pay- 
ment be designated, the debtor's place of residence 
is the place of payment, and the payment must be 
there demanded. It follows that as the debtor's 
liability depends on an act to be performed by the 
creditor, to wit, a demand of payment, the plain- 
tiff must in his declaration aver such demand. 

ni. The pleadings and evidence on the part of thede^ 

, fendanL 

It Would be useless to discuss the subject of 
pleadings in the action of assumpsit at large ; the 
subject has already been exhausted. The system 
contsuned in Chitty's Treatise on Pleading, which 
is in the hand of almost every professional man, is 
so full, so lucid, and in most cases so minute, that 
to improve it would be a task as hopeless as it 
ivould be irksome to franscribe it; and yet of the 
pleadings adapted to actions founded on contracts 
for the payment of specifick articles, neither Chit- 
ty nor any other modem writer has even given a 
sketch. I fhs^ll therefore treat only ol the plead"" 
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ings pectliaf ttf those actions which are th* stlb- 
ject of this essay. 

The plea of tender to actions on contracts f6r 
the payment of epecifick articles, tiiust be varied, 
both in fottii atiA i?crbstah<^e, to adapt it to different 
CBsies : Kttl€l attention has been paid to the subject 
By writers oxi the faw-^-Chitty has omitted it alto^ 
g^hei*, and contents himself by laying it doWn, 
rol. i. 473, that a fender liiust be plead specially 
alid c^annot be given in evidence ander the gene- 
ral isstr6 ; and in his i^econd volume he gives the 
form of a plea of tender of money only. But* it 
has been Consider^' by some that the pririciple 
requiring d tender to be plead specially, applies 
only to actions on contracts for the payment of 
money, not to those for the payment of specifick 
articles. Hence, it has been the practice in this 
state, and I believe in some other states, to plead 
the general issue to such actions, and give in evi- 
dence a tender arid refusal, or ia readiness oh thcf 
part of the defendant to pay. This deviation from 
the principle of the common law, as we shall here- 
after see, led to further deviations as to the facts 
necessary for the defendant to prove in discharge 
of the conti^ct, and in tar o( the plaintiff's action . 
My object under^this head will be to shew that a 
tender, as well as a readiness to perform the con^ 
tract, must in all cases be plead speciafly, and 
cannot be given in evidence under the general i^- 
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fflW; land to point out in what maooer the plevt 
mqst be varifsd to adapt it to different cases. 

It is f asy to^erceiye how the idea became prsp' 
valent, that a tender of specifick articles, as weU 
a§ a readiness to perform the contract, may b? 
giren in evidence under the general issue. It is 
said in the books, that a tender of mopey is not a 
discharge of a debt or duty, but that a tender of 
such articles ^B cfuinot be brought into coi^rt, i» it- 
self a discharge of the contract Hence, witho^ 
a particiilar exanjination of the authorities, to as^ 
certain on what reason the diptinetion is founded, 
^ conclusion ha^ been formed, that a tender and 
refusal, which discharges a debt or duty, may be 
given in evidence under the general issue, on th^ 
same pnnciple that payment may be givi^ in evtf 
dehce. On examination it will b^ found that there 
is nothing to warrant the conclusion. If money b^ 
tendered in satisfaction of a debt^ mA the creditor 
refuse ijt, these facts alone being set forth in th9 
plea, will neither operate to discharge the debt or 
bar the action. The debtor bas^ other duties to 
perform ; be must keep the money ready to be pai4 
to the creditor on dei^and, and must bring the mo^ 
ney into court for the creditor, if he will receive it : 
if he fail either of paying the money when deinan* 
ded, or of bringing it into court, judgment passes' 
£^ainst him, his tender is of no avail. The money 
hrought into court by the ancient practice, in mos^ 
cases, and by^the modem practice in all /cases^ be* 
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longs to the creditor, if he will receive it In this 
case it would not be correct to say that the debt is 
discharged by the tender and refusal, for the debt 
is dischdurged by the money brought into court*; 
the debtor has obliged the creditor to receive that 
money in satisfaction of his debt, which he had be- 
fore refused ; the debt is then paid, and in all its 
consequences, as it respects the debtor, operates 
as a payment at the time of the tender. But wheii 
the debtor tenders cumbrous articles, he is not 
o}>liged to bring them into C(»urt. I shall say no- 
thing, at present, whether he is bound to keep the 
articles tendered ready for the creditor. In this 
case the debtor has been permitted to plead the 
tender and refusal, simply, without any additional 
fact, in bar of the action. It is therefore said, with 
strict propriety, that it is barred by the tender and 
refusal alone ; and as no action can be thereafter 
maintained for the recovery of the debt, it is strictly 
true, that the debt is discharged by the tender and 
refusal ; and yet, on what principle of law or rea- 
son can the tender and refusal be given in evidence 
under the general issue ? Originally, payment 
could in no case be given in evidence under the 
general issue, in an action of assumpsit ; it was 
afterwards admitted in actions of in deb. assump- 
sit ; and at present it is admitted in all actions of 
assumpsit. Thefk has ever been a technical diffi- 
Cjulty in this — it is a -departure from that refined 
logick which gives to special pleading* its oma- 
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laent and its use. The pleading of payment spe** 
cially, however, could be of no further use than 
to give the plaintiff notice of the defence, and 
thereby prevent a surprise. But as payment, to 
be available, must have been made to the plaintiff* 
and accepted by him, for^ without such acceptance} 
Jit would, at moat, amount to a tender only, the 
plaintiff must be conusant of the facts. Experi- 
ence has shewn that the practice is convenient and 
well adapted to the ends of justice. In the case 
of a tender and refusal, the plaintiff must also be 
conusant of the facta relied on in the defence ;^ but 
not in the case where the defendant pleads that he 
was readyTat the time and place to make the pay- 
ment, and plaintiff did not attend to receive it:^ — 
Yet in all those cases where a tender ^d refusal 
is a discharge of the . contract, a readiness to per- 
form the contract is also a discharge. But there 
is another important purpose answered by special 
pleading, besides apprising the plaintiff of the de- 
fence. By special pleading, the nature of the de- 
fence is made a matter of record, by which all the 
legal consequences of the judgment, as it respects 
the rights of the parties, may' be ascertained. — 
Now all the legal consequences are the same, as it 
respects the rights of the parties, whether judg- 
ment be rendered in favour of the defendant, for 
want of evidence on the part of the plaintiff to 
yrove the contract, or on proof of payment on the 
part of tHn defendant; in either case the plaintiff 
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has lest all benefit of bii^ contract ; l>i|t, asi we slusiff 
hereafter shew, this is not th? case if ji)4gmeat be 
rendered for the defendant, on ft plea of tender 
an4 refusal, or on a plea that ^^fei^dapt was ready 
to perlprm the contract. 

A tender by the plaintifi^ pr a readiness to per* 
fpnp his part of the contract, whioh is required in 
eases of an executory ^consideration, to charge the 
defendant, and a plea of tender or readiness to 
perform on the part of the defendant, in discharge 
of a contract, are ^vemed by the same princi- 
ples ; the same averments, required in the one case 
to make a good declaration, are required in the 
cither to make a good plea ; and accordingly both 
are treated of, by all writers on the law, under the 
head of tender. And why the plaintiff should be 
roquired to state the tender specially in his decla- 
ration, and the defendant be allowed to plead gen- 
erally, is not readily perceived^ But the authori- 
ties are decisive on this point ; for the same aiit- 
thorities which shew that a tender and refusal, ia, 
in certain cases, a discharge of the contract, shew 
that the tender and refusal must be plead in those 
very cases. The following is from Co. Litt, 2OT«^ 
"If a man be bound in two hundred quarters of 
wheat, fbr the delivery of one hundred .quarters, 
he shall hot plead uncore prists (that he is still rea- 
dy,) because albeit it be parcel of the condition ; 
yet they be bona perihim, (goods perishable,) an^ 
it is a charge for the obUgor to keet> them,*^-- 
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BvLt if a man make sL l^itigl^ bond, oi* bckntiwledge 
a statute or i^co^isalnce, ind afterwfti^s Inake a 
defeasance for thfe payttient a( ^ Idss^f stttti at the 
day, and the obligcfe W totiusee fefuiseih it, he shall 
neirer hare an;^ femedy, hy (he la^, to ifecover it, 
because it is fio pa,H of th^ eutii in the obligationi 
•tatute.or k'^cogtliiisUKife^ being omtained in the d^« 
feasaiice, nikade sit tb^ time, 6t dilef the obligation^ 
statute or tc^cbgnitanc^, sktid^ in thil^ dade, in ^iead-< 
itig the tender htA reftisa}, lh(^ party glhall hot bfe 
driven to plead that he is still r<^ady to pay thfe Suiri, • 
or to teiidei" it in ttixktt ; Mithet Mth th« obligee or 
cionusefe any remedy by kw to recbver thte sum 
eotitained in the defeasance ;-**-khd to it 16 if a toafl 
make an obhgatioii of iOOl; fbt thd d^liVtry of corii 
or timber^ or for (he jJetfottuance of Ah arbitral' 
ment, or the doing ol any kct^ this is eolkt<^i-al td 
the obligatioh, that is to saiy, i* riot parcel of^ it, 
and therefore a tender and refusal is a perpettfft! 

bai^.^ 

If it b* ^aid that the above casfes areJ kctiohir of 

4ebt by specialty, arid although, iri such cases, a 
tender must be plead, it does riOt follow, that it 
must be pleiid in actioh^ of assiiiri][)sit ; it may be 
ffeplied that there are no authoriti^g to she^ that 
4 teridet and refussll is a discharge of a i^riiple 
Contract. That sL tender and refusal iAvmt be plead 
in ail cases where the contract ia (herfeby dis- 
charged, appeai^l by thb following passiige from 
vi: Bac. 462, where it is laid down that "whenever 
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a debt or duty is discharged by a tender and refu^ 
sal, it is not necessary, in pkading the tender^ to 
plead that he is still ready ;^^ nay, it would be 
strange for a party to say that he is still ready to 
pay a debt or perform a duty of which he is dis- 
charged. But when a debt or duty is not dischar- 
ged by a tender and refusal, it is not enough for the 
party who pleads the tender, to plead a tender and 
refusal, but he must plead that he is still ready. — ; 
As no case can be found where the point has been 
decided, that a tender and refusal may be given in 
evidence under the general issue, and as reason 
and analogy require that it be plead specially, it 
must be considered as settled law, that if a de- 
fendant will avail himself of a tender and refusal, 
or a readiness oil his part to pay the debt or per- 
form the duty, he must plead the matter specially, 
and cannot give it in evidence under the general 
issue. 

It remains, secondly, to point out the requisites 
of a plea of tender and refusal, and of a plea that 
defendant was ready at time and place to perform 
the contract on his part. ^ 

If money be tendered, the plea of tender must 
contain an averment that the defend^t has the 
money ready, and must also contain a profert of 
the money, and the plaintiff must bring the same, 
into court : if the money be not brought into court, 
the plea is a nullity and the plaintiff is entitled to 
judgment. 
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It haa been said, that if anj thing beside money 
is tendered, no profert in court is necessitfy, and 
that the defendant ia not obliged to bring the thing 
tendered into court ; but the law makes no such 
distinction between money and other property ten- 
dered, nor is there any in reason* The property, 
whether it be money or other thing, which the de- 
fendant offered to the plaintiiT in dischai^e ef his 
debt, and which the plaintiff refused to receive^ 
must be brought into court* The plaintifi^ m suck 
case brings the defendant into court, alleging that 
he had neglected and refused to perform his cobh 
tract ; the defendant in court admits the debt to 
be duey but alleges that he, at the time and place 
appointed, offered the money or other thing to the 
plaiatifff according to the terms of the c<mtract, 
which he refused to receiye in satisfaction ol his 
debt ;-*r4he defendant proves his allegation. Now 
what, in reason, should be the consequence of this? 
in relation to the money or other thing tendered ? 
Shall th^ debtor clajbta a forfeiture of the debt, and 
insist,, th^t, because the creditor once refused the 
property tendered, he shall not have another op* 
portunity to receive it ? To admit such ^ claim to 
be valid) would be altogether beneath the dignity 
of the cQn^mon law. The principles of law, by 
which thia case is governed? are of a more just and 
wx^ ma^y cast. When the defendant comef into 
couirt, he may, if he please, leave the money qt 

other thing tendered at hoQ^e, waive Im plea Qf 

8 
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tendpr, ahd make any other/ or no defence, as he 
shall. choose ; for the plaintiff has acquired no right 
to the property tendered, having refused to receive 
it ; and it was not in the power of the defendant 
to vest the right of property in the plaintiff against 
liis will. On ^the other hand, the defendant may 
insist on his tender ; — if he do bo, and the plaintiff 
take, issue on the plea of tender, what is the nature 
of the question to he decided ? It is plainly this, 
aside of all questions relating to time, place, &c. 
was the property such as the contrjact required the 
debtor to pay, and such as the plaintiff* ought to 
receive in full satisfaction of his debt ? Now it 
would be the most solemn trifling with the question 
whether the plaintiff shall receive the property 
tendered, which the defendant insists he ought to 
do, unless a transfer of t|ie property shall certainly 
follow a decision in his favour. To render this 
certain, the common law requires the defendant to 
bring the property tendered into court, if he wish- 
es to avail himself of the tender, and place it m 
the custody of the law. It is true, then, as stated 
by the court in the case of Weld v. Hadley, that 
the defend'aifit never was, nor is he now, compelled 
to tender the money in court, because any title in 
tfie nfioney itself is vested in the plaintiff^ but be- 
cause the rule of law will not permit the defenid- 
ant to be discharged from the debt, till he has 
lodged the money in court for the use of the plain- 
tiff*. If this riile of law, requiring the defendant to 
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bring the money into court, be founded on the rea- 
son above stated, it follows, that the defendant is 
compelled by the same rule, if he will avail him- 
self of th^ tender, to bring the property tendered 
into court, whether it be money or other thing, un- 
less he can shew some valid reason for not doing 
it. The only reasonable ot lawful excuse he can 
make, is, that the articles tendered, by reason of 
their bulk or weight, cannot conveniently be brought 
into court, and this excuse must be stated in every 
plea of tender which does not contain a profert in 
court. 6 Bac. 465. Bro. tout temps prist pL 3d. 2 JRol 
Mr. 524. 

It is not to be supposed that this was ever a stat- 
ute regulation, but that it was suggested by expe- 

« 

rience, the only sure guide in all judicial proceed- 
ings. And will it be deemed a wild conjecture, to 
suppose, that, before experience had suggested a 
remedy, this solemn fjtrce had been acted over and 
over in courts of justice ? The parties come into 
court for the decision of the question whether the 
plaintiff is bound to receive the thing tendered in 
satisfaction of his debt ; the defendant still insist- 
ing that the plaintiff ought to receive it, and the 
plaintiff still refusing to receive it. The court de" 
cide that the tender is valid, and that the plaintiff 
is bound to receive the thing tendered in satisfac. 
tion of his debt. The parties, as usual, going out of 
court with no very good feelings towards each oth- 
other, exactly change sides; the plaintiff requeste 
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the money, since his defbt is thereby discharge^r 
and the defendant .refusea to pay it, for that rery 
reason. It is unnecessary to obserre how naturally 
such a scene would point out the very remedy 
which the law has provided; that the debtor, if he 
will avail himself of the tender, must bring the 
thing tendered into court,' there to be placed in 
the custody of the law, ti> be delivered to the cred- 
itor whenever he will receive it. 

I considered it necessary thus far to exanuAe into, 
the nature and effect of a tender and refiisf^ pre- 
paratory to an examination of the question wheth- 
er every plea of tender of specifick articles must 
contain an averment that the property is still ready. 
We have seen, that if the property tendered can- 
not conveniently be brought into court, by an aver- 
ment of this fact in his plea of f ender« the defend- 
ant is excused from making a profert, and from 
bringing the thing tendered into court In such 
case, is the defendant permitted to plead without 
an uneore prists an averment that the property is still 
ready ? This is a question of more doubt and diffi- 
culty than any other in the whole law of ccmtracts. 
The authorities of legal writers on this point are 
contradictory, and decided cases are apparently 
so* It becomes^ necessary, therefore, to examine 
the question on principles of justice and c<mten- 
ience. In order to arrive at a correct decision of 
the question, it may be useful to ascertain, whether 
the debtor, after a tender and refusal, is under a 
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l^al ofoligalian to take any charge of the propertj 
tendered, or whether he may abandon it altogether 
er* I era sensible that it has been generally con* 
sidered^ that, by a tender and refiiaaly or by a turn* 
ing out oi* the property by the debtor to the credi* 
tar, as the phrase ia, the property 19 absolutely 
vested in the creditor^ and that the debtor is fM> 
«more hound to take ebai^e of the . thing tend^nedi 
than erf any other property of the creditor. This^ 
as has been before incidentaUy mentioned, cannot 
be correct ; it impugns a fwHinciple of the common 
law, founded on the law of nat«ret or Ihat seme 
of property common to all men. This should not 
be done in any case ; we can »ever foresee all the 
erils which will result fnmx a riolaticib of prin<- 
ciples. It is said ti:iat religion and reason ean^ 
not be at variance, without certain injury to one of 
them ; and it may be said, that the natural law and 
the municipal law cannot be repugnant to each 
other, without certain injury to both. Ala^ost the 
first thing of a moral nature which we discover in 
a chUd, is a sense of property, of memi and ttmnii 
which embraces the moat simple modes of acquire 
ing imd losing property : hence^ that {property can- 
not by contract be trans£m*ed from ome to another^ 
without the consent of both, is a self-evident pro- 
position. A tender of property by tibe 4lebtor, 
which is not accepted by the credikMTi is inihe na- 
ture of the poUickation of the law ^ France, as 
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will appear by the following passage from Pothier 
on Obligations, No. 4. 

**The definition which we have given of a con- 
tract points out this diflference. A contract in- 
cludes a concurrence of the will of two persons at 
least, one of whom makes and the other accepts 
the promise. A pollicitation is a promise which is 
not yet accepted by him to whom it is made. "The 
pollicitation, according to the principles of mere 
natural law, produces no obligation, properly speak- 
ing. He who makes his 4)romise, may revoke itj 
as long as it is unaccepted by him to whom it is 
made. For there can be no obligation without a 
right acquired, by the person in whose^ favour the 
obligation is contracted, against the person who 
contracts it. Hence, as I cannot, by my own will 
alone, transfer to another the property of my goods, 
if his will does not concur in the acquisition of it ; 
so I cannot, by my promise, transfer to another a 
right on my person, until his will concur in the ac- 
quisition of it, by his acceptance, of the promise.'^ 

But it is said that this principle is more techni- 
cal than solid, and ought to be exploded : then the 
principles, that I have an exclusive right to my own 
property, that no one has a right to take or injure 
it without my consent, are technical principles al- 
so ; for, in the natural law, they are, all alike, self- 
evident propositions. 

Others, who contend that the thing tendered, is, 
by the tender and refusal, transferred from the 
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debtor to the creditor, draw their concluBions from 
felse premises^ Thej say, that when a contract is 
made for the payment of one hundred dollars in 
cattle, the debtor agrees to pay, and the creditor 
agrees to receive, the cattle, «and that the agree* 
ment of the creditor to receive the cattle contin* 
ues and exists, at the time the cattle are tendered, 
and that his assent is implied whether he agree to 
receive them at the time or not : bpt in such case, 
although the promise be certain and determinate 
as to the kind of thing to be paid, to wit, cattle ; 
yet as to the individual things, to wit, the individ- 
ual cattle, the contract is wholly indetermioate. — 
It is not then true, that the debtor agreed to pay, 
or the creditor agreed to receive, the' individual 
cattle ffendered. It cannot therefore be said, that 
the creditor accepted the cattle so as to become 
vested with the property. Thus, after going this 
round, we arrive at the same conclusion, that the 
property of the thing tendered is not, by the tender 
alone, vested in the creditor, without his consent, 
given at the time^^or subsequently. The common 
law is founded on the satne principle, as will here- 
after more fully appear, by the numerous cases 
where property was lost to the creditor, by a ten* 
der and refusal, because it was not transferred to 
him by the tender, and because the law gave him 
fto remedy for the recovery of. his debt. ' On the 
same principle it is that a tender and consignationi 
under thci Jiaw of Prance, does oot vest the proper- 
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if of tb€^ thing tendered or consigned in the cred** 
itor. And in order that the reader may perceive 
the perfect analogy between a consignation under 
the French law^ and a tender and reftisal at com- 
mon law, as it re$pect^ the vesting of the property 
of the thing tendered in the creditor, it will be ne* 
cessary to transcribe, from Pothier on Obligations, 
the entire article on consignation and tender of 
payment, as follows : 

.*«536. Consignation is a deposit which the debtor 
makes, by authority of the court, of the thing oY 
smn which he owes, in the hands of a third person. 

**537. Consignation is not pmperlya payment; 
for payment essentially includes the transferring of 

a 

the property of th"e thing which is paid to the credi* 
tor. And it is evident that the consignation does 
not transfer the property of the thing consigned to 
the creditor ; as the creditor can only acquire it by 
receiving voluntarily the thing which is tendered to 
him. But though the consignation, which is made 
on the refusal of the creditor to receive the thing 
or sum due him, which is tendered to him, be not 
an actual payment ; yet when it is made validly, it 
is equivalent to a payment, and extinguishes the 
debt, as well as actual payment to Ihe creditor. 

'^538* In order that the consignation may be valid 
and may be equivalent to payment, it is necessary 
thdt it should not have been in the power of tb# 
debtcM* to pay the ^creditor, 
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and that the creditor should have beefi put in ar- 
rear to receive, by a valid tender made to him. 

"In order that the tender may be valid, it is m ne- 
cessary, L that it be .made to the creditor, if he be 
capable of receiving, otherwise to him who is qual- 
ified to receive in his stead, as bis tutor, his cura- 
tor, &c. 

"If there was a person indicated in the contract, 
to whom payment might be made, the tender might 
be made to that person : for the debtor having a 
right, by the law of fhe agreement, to pay to this 
person, it is a consequence of this right, th^t he 
should not be obliged to seek the creditor. 

"539. It is necessary, H. that the tender should 
be made by a person capable of paying ; for he 
who is incapable of paying, is incapable of ten- 
dering* 

"540. It is necessary. III. that the tendei;should 
be of the entire sum, unless the agreement gives to 
the debtor the right to pay in parts ; otherwise the 
tender does not put the creditor in arrear, who 
was not bound to receive his debt in parts* 

"541. It is necessary, IV. that, when the debt 
has been contracted under a condition, this coa- 
lition should have happened; and if there has 
been a time of payment stipulated in favour of the 
creditor, that this time should have arrived ; for as 
long as the creditor cannot be compelled to re- 
ceive, the tender whiehSp made to itjdtti does not 

put him in arrear. 

9 
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^542. It is neceBsaiy, V. that the tender shocild 
be made at the place where the payment ought to 
be made. 

♦^Therefore, if the sum due be payable to the 
creditor at his house, the tender cannot be validly 
made but at his house. If the sum be payable at 
another place>, the tender may be made to hina 
where, in this place, he elected to receive it ; and 
if he has not elected where, the debtor should cite 
him, perBonally.or at his house; toappear before the 
judge, to shew cause why he should not be com- 
pelled, by order of the judge, to appoint where, in 
that place, the debtor may make payment ; other- 
wise, why the debtor should not have leave to con- 
sign. 

"If the thing due be a thing determinate, which 
ought to be delivered at the place where it is, 
the creditor is to be cited, personally, or at his 
house, to take it away; and on this citation, which 
is equal to a tender, the debtor may be authorised 
by the judge to deposit the thing somewhere else, 

if he has occasion for the room which it occu- 
pies. 

• "543. Finally, an instrument ought to be drawn 
ouf, stating the tender, and the summons made in 
consequence of it, to the creditor to receive.— 
This ought to be done by an officer, and clothed 
with the ordinary formalities : it is customary to 
have it attested by witnesses who may prove the 
tender. 
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^^The creditor should be summoned to appear 
l>efore the judge, without delay, that the consigna^ 
tion may be ordered. The judgment by which the 
consignation is ordered, ought to be notified to the 
creditor, with a summons to be present at the con* 
signation, at a certain place, day and hour.. 

"It is not, however, necessary to the validity of 
the consignation, that it be preceded by the order 
of the judge. Although the debtor has not cited 
the creditor before the judge, yet if he has simply 
declared to the creditor, that, on his refusal, he 
would consign at a certain place, day and hour, 
the consignation, pursuantly made and duly noti- 
fied to the creditor, will be valid, and the judg- 
ment which may be afterwards obtained, confirm- 
ing it, will have a retroactive eflfect to the time 
when it was made. 

"544. This consignation ought to be made at the 
day and hour appointed: in order to be valid, it 
ought to be of the whole sum due, unless the debt- 
or has, by the agreement, a pight to pay in parts. — 
An instrument, stating the consignation, and con- 
taining an account of the money in which the sum 
has been paid, is drawn up and notified to the cred- 
itor. 

"545. The effect of the consignation is, that if it 
be judged valid, the debtor is holden to have been 
dischiarged by it : although, mbtilitate juris^ he re- 
mains proprietor of the coins consigned, till they 
be taken by the creditor, they cease to be at his 
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risqae» and lie at t^e creditor -t^ who, from being a 
creditor of a e^im of money, aa be wa8 befome, 19 novr 
Ikcome creditor of those coins, tanquom e&rtomm 
anportmj md he ie a credkor no longer of hiit 
debtor, ^ho has been folly discharged by Ihe con* 
Bignation, hmt he is a creditor of the consignee, who, 
by the consignation, obliges himself^ tanquam ex qua-- 
4(1, tontraetu^ to restore the coins to the creditor, if 
the consignation b^ judged valid, or to the debtor 
who consigned them, if it be declared null. 

*^Hence it follow^ that the appreciation or de- 
preciation of the money ought to be to the profit 
or loss of the creditor, if the consignation be 
jndged valid; for when the thing due is a thing 
certain, it^is at the risque of the creditor. If t;he 
consignation be not judged valid, the debtor will 
take back the money as it may be. 

"In case of an appreciation of the money hap- 
pening since the consignation, the creditor will not 
be received, in order to avail himself of this ap- 
preciation, to ask to withdraw the money consign- 
ed, and hold the consignation to be null ; for no 
one is to be received to argue against his own act. 
The formalities which the debtor might have neg- 
lected having been established in favor of the cre- 
ditor, he only has a right to complain, if they have 
not been observed. 

"There remains a question, which ii*, whether 
the con^igiiation having been regularly made, and, 
ftie debtor having voluntarily withdrawn the money 
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ccmsigned by htm, this consignatioQ o^bt to be re- 
garded as of no efiect with regard to the Becuritiei 
and the coK^bligors of the debtor ; and whether, 
therefore, tlie securities and co-obligors remain 
bound. For the negative, it may be said, that 
the consignation, having been regularly made, 
has extinguished the debt, and discharged all those 
wha were liable for it ; that, the securities and co^* 
obligors having been once discharged, it cannot be 
in the power of the debtor, by withdrawing the 
money consigned, to revive their obligation, which 
has been extinguished. An argument is drawn 
from the law/». Si depact. which decides that when 
the debtor has acquired to himself and his securi- 
ties, by the pact de non petmdo^ which has taken 
place between the creditor and him? a plea to the 
action of the creditor, he can no longer, in re- 
nouncing the pact by a contrary agreement deprive 
his securities of the plea they have acquired : a 
fortiori^ my they, it ought not to be in his power to 
revive the obligation of iis securities, after they 
have been discharged de jure bv the consignation. 
It is added that as, after an actual payment which 
has extinguished the debt, the voluntary restitu-^ 
tion which the creditor might make to the debtor, 
of the money he had paid, would not revive the 
debt ; so, after the consignation, which is in lieu of 
the payment, and has the same effect in extinguish- 
ing the debt, the restitution made to the debtor, of 
the money consigned, cannot revive the debt.— 



70 AN E»SAT ON THE LAW OF GONTKAOT^, 

Notwithstanding these reasons, it has been adjudg- 
ed in a case, 1524, reported by Basset, iv. 21, that 
the consignation should be holden as null, and that 
the securities should remain bound. Basset gives 
for the reason of this decision, that the consigna- 
tion which extinguishes the debt is not a moment- 
ary consignation, b6t a consignation qtice in suo statu 
pemwnserit^ and which has not been withdrawn by 
the debtor who made it. But may it not be replied 
that this is begging the question ? For it is pre- 
cisely a question whether the debtor, who has 
made a consignation according to to law, may with- 
draw it to the prejudice of his securities. I should 
think we ought to distinguish whether the consign- 
ation has been withdrawn by the debtor before it 
was ordered or declared valid, or whether it has 
been withdrawn since. In the first case, I think 
that the consignation ought to be regarded as of 
no effect, and that the securities are not discharg- 
ed : for the consignation not being in itself a pay- 
ment, it is from the authority of the judge that it 
holds the effect which is equivalent to a payment 
and extinguishes the debt. The sentence of the 
judge, which declares the consignation valid, has, 
I confess, a retroactive effect, and the consigna- 
tion, confirmed by this sentence, is presumed to 
have extinguished the debt from the instant it was' 
made ; but a consignation, which has neither been 
ordered nor confirmed by the judge, and which 
the debtor'has withdrawn, eould not have the et 
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feet to extinguish the debt, nor to discharge, in 
consequence thereof, the securities, and it ought to 
be regarded as null. In the second case, when 
the debtor has not withdrawn the monies by him 
consigned, until after the consignation has been 
declared valid, I do not think that this should pre- 
judice the securities and co-debtors, who have 
been discharged by this consignation.'' 

Some remarks, in explanation of the foregoing 
article, seem necessary, for the nature of a con- 
signation has by some been misunderstood, and 
irom this misunderstanding it is, that the analogy 
between a consignation and a tender and refusal 
at common law, has not been perceived. 

It has been understood that a consignation de- 
pended' on an arbitrary rule of practice, establish- 
ed by the court in France ; whereas it is founded 
on a law of France, by which the courts are gov- 
erned in their decisions : the law drawing a mere 
outline, to be filled up in practice, by the applica- 
tion of the plain principles of the natural law, or, 
in other words, by the dictates of common sense. 
It has also been supposed, that a consignation could 
not be valid, unless made under the order of the 
judge, or subsequently confirmed by such order, 
and thus made a matter of record. But it will be 
seen, by adverting to No. 543, of the foregoing ar- 
ticle, that it is not necessary, to the validity of a 
consignation, that it be made or confirmed by ah 
order of the judge. It may be thought, by read- 
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ing the concluding paragraph of No. 5439 that the 
judgment therein mentioned is an order of the 
judge, confirming the consignation nunc pro tune; but 
by adverting to No. 545, it will be seen, that the 
judgment, mentioned in No. 543, is a judgment of 
Cf 'Urt on a plea of tender, or on the validity of the 
tender, and that an order from the judge, for a con- 
signation, is not necessary. If the debt<ir be satis- 
fied that he can make a tender and consignation 
which will be adjudged valid by the court, on the 
trial of an action brought by the creditor for the 
recovery of his debt, he will proceed to make a 
tender and consignation without such order. In 
such case, the nature of the trial is precisely the 
same as that on a plea of tender at common law. 
The diAerence, as to the &cts necessary to be 
proved, in the two cases, is this— to make a valid 
consignation, the debtor must notify the creditor^ 
by legal process, of the time and place, when and 
where he will make the consignation, although a 
time and place be appointed by the contract ; and 
the thing tendered must, if the creditor refiise to 
receive it, be lodged in the hands of a third per- 
scm. Whereas, to make a valid tender at common 
law, it is not necessary to give notice to the credi- 
tor of the time and place ; it is made the duty of 
the creditor to attend, at time and place of pay- 
ment, without notice. Nor is it necessary to deli- 
ver the property into the hands of a third person ; 
but, in the case of a tender and refusal at common 
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law, the property remains in the hands of the 
debtor. In case of a consignation, the consignee 
obliges himself, tanquam ex quasi contractu^ to deliver 
the thing tendered to the creditor, if the tender 
shall be adjudged valid, or to the debtor who con- 
signed, if it shall be adjudged null. The ex quasi 
contractu of the civil law, which prevails in France, 
is the implied promise of the common law.— 
The consignee, having received the thing which 
had been tendered by the debtor to the creditor, in 
satisfaction of his debt, and which the creditor had 
refused, to hold until the. validity of the tender 
should be decided, could hold it for no other pur- 
pose ths^n to deliver it to the creditor. If the tender 
be adjudged valid, or to the debtor if it be adjudg- 
ed in vahd ; and it being his duty to do so, the law 
implies a promise that he will perform that duty.—- 
The consignee is also bound to take reasonable 
care of the property, as a bailee by deposit ; al- 
though he had made no express promise to this 
effect, yet the law implies the promise, he is holden 
ex quasi contractu. 

Nothing is said, in the foregoing article from 
Pothier, relative to the expense of keeping the 
property consigned; pfobably, because it never 
admitted of a question, that the expense was to be 
paid by the creditor, or debtor, as the one or the 
other should be ultimately entitled to the property. 

By the Napoleon Code, the Hw, as stated by 

Pothier, is somewhat altered ; anu^ although not so 

10 
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fiiU, hein^ in the nature of a stattrte law, as the 
article from Pothier, which states the law as 
sett1e<l in practice ; yet, by the Napoleon Code, 
pro^'imon is made fiw the expense of keeping the 
property tendered. The following is a literal 
translation of the article in the Napoleon Cdde on 
payment and consignation : 

"When the c!i-editor refuses to receive payment 
of his debt, the debtor may tender the som d^e, 
and, upon the reftisa! of the creditor to receive, 
may consign over the property c^ mtmey tendered. 
Such tender and consignation shall operate as 
payment, and dischalrge the debtor, when properly 
and legally made, and the deposit shall remain at 
the risk ^f the creditor. To itiake a tender Valid, 
it is ne^el^sayy, 

L That it be made to Are creditor, legally capa- 
ble of i^ceivJng it, or to som6 person authoris^ed to 
receive it foV him. 

2. That it be made by ^ person legally capable 
of paying the debt. 

3. That it be of the whole sum demandable, of 
the arrearages and interest due, o?f all t^ollateral 
charges which have been Hquid&ted, and of a sum 
sufficient to trover afl eitpences, not liqutdafted^ ex- 
cept those incttrred in linaking the tender ^i con- 
signation. 

4. That the tei^m stipulated in favour of the Cre- 
ditor be expired. 

5. That the conditions upon which the contract 
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was sfiad^, h^re been performed^ or the contingent 
cy upon which the debt is to become due has bap 
pened- 

^. Th$^t tender be made at the place agreed 
upon for payment ; and tbs^t if nti particular place 
be named at which payment is to be made, then 
tender shall be made to the creditor himself, or at 
bis house, or at the place selected for the execu- 
tion of the agreement. 

7. That tbe tender be made by a ministerial ojp 
ficer? properly authorised to do it. 

It is not necessary to the validity of a consi^a- 
tion, that it has been authorized by the judge of 
the court. It is su^cient, 

1. That it has been preceded by a notice in 
writing, made to the creditor, informing him nf the 
day and hour, when the tender will be made, and 
the place where the property will be deposited. 

2. That, in depositing the arti^es, the debtor 
give full and complete possession, so that he no 
longer remain in possession himself, and that be 
likewise pay the interest due up tq the day of ten* 
der made. 

3. That a verbal process be drawn up by the 
ojQQic^r present, dpscribin^ the property tendered, 
the refusf^l of the creditor to recjeive it» or of bis 
appearance and of the deposit 

4. That, if the creditor does not appear, the 
verbal process of the deposit be delivered to him, 
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together with a summons to take the articles a* 
way. 

All expenses incurred, in making the tender and 
consignation, shall be borne by the creditor, when 
valid. If the creditor does not accept of the pro- 
perty, the debtor may retake it into his possession ; 
but in such case, the co-debtors, or bail, are not 
discharged. When the debtor has obtained judg- 
ment upon the tender and consignation, declaring 
the same valid, he cannot again take possession of 
the property, even by consent of the creditor, if it 
be to the prejudice of the co-debtors or bail. 

If the creditor permit the debtor to ,ret>ake the 
property consigned, into his possession, after judg- 
ment declaring the tender and consignation valid, 
he shall lose the benefit of any mortgage or other 
lien he might have had before he gave such per* 
mission, unless the condition upon which he gave 
the debtor permission to retake the property, be 
drawn up in the form of a mortgage ; and, in such 
ease, the mortgage shall be in force from the day 
in which it was executed. 

If the tender be made of a thing certain, which 
is to be delivered at the debtor^s house, or on his 
premises, the debtor must notify the creditor by a 
summons, delivered to him in person, or left at 
tlis house, or at the place chosen for the execution 
of the agreement, to take away the property ten- 
dered ; and if' the creditor does not then take it 
away, and the debtor is undier the necessity of oc- 
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copying the place where it is deposited, he may 
obtain permission from the court to deposit it in 
some other safe and conyenient place.*^ 

At common law, the debtor is not obliged to de- 
fiver the thing tendered into the hands of a thir^ 
person, but the property remains in his own hands, 
as we have seen, at his disposal, as before the ten- 
der ; and he has a right to keep the property if he 
will, and if he do so, he is clearly under the same ob- 
ligation as the consignee, not indeed to the debtor, 
he being the debtor himself, but he is uniler the 
same obligation to the creditor. 

The same question remains to be decided as in 
ease of a consignation, to wit, whether the debtor 
has done all in his power, that is, all which the cre- 
ditor permitted him to do^ to perform the contract ; 
and whether the creditor ought to have received 
the thing tendered in satisfaction of his debt. * And 
if the tender be adjudged valiid, the judgment will 
have a retroactiv>e effect, so that the property of the 
thing tendered must be taken to have passed to the 
creditor at the time of the tender, so as to place the . 
property at the risk and expense of the creditor from 
that time ; and to have discharged the debt at the 
same time, so as to discharge the debtor from the 
payment of interest thereafter. This is a subject 
on which no light can be thrown by any nice dis- 
quisition. The manner in which PotMer has treat- 
ed the subject is the most satisfactory. He seems 
to consider that t)ie rights and duties of the debtor 
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and creditor obviously result from fil^are sts^tq* 
ment of their relative i^tu^tiojp, as it r^specto^the 
thing tendered. 

AUhough it be true^ t^at w^ cannot ref^r either 
to the ancient law of France, or tp the Napoleooi 
Code, as authorities, yet it may be useful to recur 
to them for the purposes of iUustratinHf and W shew 
that the moral aud social nature c>f o^an i^ the saoaie 
in France, in England, and in America ; and that 
what is good sense in one country^ is good 8en9e in 
another. 

I regret that it is not in my power to make a fur- 
ther examination of the municipal laws of other 
countries ; ibr I doubt not that the same princi- 
ples of natural justice will be found to prevail 
throughout the world ; and, as the natural law is 
the mother of all municipal regulations, that the 
munieipal codes of the different nations wiU be 
found to agree in their great outlines. 

The principle of the common law, which requires 
the debtor, who has once offered m^oiney to his 
creditor, in satisfaction of his debt^ and whicl^ the 
creditor has refused to receive, to keep the money 
at all times ready for the creditor, whenever he 
will receive it, is founded on the natural law, and 
is adapted to the nature of man in this imperfect 
state. 

Although mankind have ever differed, with res- 
pect to the nature and eternal pppsequencee of 
human depravity, and have proved its existence. 
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mom by the ill-tempef digcorered in their disptata- 
tions, tfian by force of argument ; yet all are so 
deeply ittipressed With the weakness and imf^er- 
fectioh of our nature, that they see and feel the 
irecessity of making aWoWtoce for it, not only in 
ail theii* social iiltercottl^, as mdividiialS) bat in 
all municipal regtitatiohfe, and thte adapt the Ia# 
to man, as he is. Wbat wouM be the operation 
of 'that systfe^fli of tet^ whiiA should inflr« a 
penally, or eiact a forfeiture^ for etery ^for in 
judgment, for eVety the slighttesft deviation' from 
tb^ dictates 6f ri^ht rtason ? Such is no* tfefe natu* 
r6^1 !aW, or the comteon latv ; l)irt allowance is made 
for ttie operation of 1:he passions, fot errors in 
jttd^ent, and ^ the ^netal ihtilty of our nature. 
Hence it i6, that ff the debtor teud^ tnoney to the 
creditor, in satisfaction of his debt, rnd the credit* 
or wrongfully refuse to l*eceiVe ¥t ; altbough the 
debtor %ias 4on6 all in \A^ power to l^erform his 
contract, and the creditor has violated the agree- 
ment, in refusing t^e money ; yet the creditor does 
not ^h^reby forfeit ^is debt t instead of this, tbe 
intiot:eint and punctual debtor, is, by the wrongful 
h6t of the debtor, put to the inconvenience of 
keeping title money tendered, at afl times ready for 
l!he creditor, whenever he wifl receive it. Hie 
debtor is also, in such case, compelled to bring 
tlie m^ney into court, for th6 use of the creditor, 
or his tendeir wiB be of tt6 avail. 

ff thie kV comp^ flW* debtor to suffer this in- 
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convenience, to give this indulgence to a creditor, 
who has wrongfully refused to receive money ten- 
dered, in satisfaction of his debt, a fortiori^ will it 
not cempel the debtor to suffer inconvenience, and 
give indulgence to the creditor, who has refused 
to receive specifick articles in satisfaction of his 
debt ? In this ca&e, there is greater room for hon- 
'Cst men to differ, in relation to the validity of the 
tender, than in the case where money is tendered. 
In the latter case, no question can often arise, ex- 
cept as to the sum due : but, in the fulfilment of 
contracts for the payment of specifick articles, this 
question will as often arise, and others, with res- 
pect to which the most candid men and best judg- 
es will differ— questions with respect to the quali- 
ty, value, and market price, of the articles tender- 
ed. Any system of law which should compel the 
creditor to decide such questions correctly, at the 
hazard of his debt, would be illy adapted to the 
state of imperfect man. 

If it were admitted, that, by a tender 9.nd refih 
sal, the property tendered becomes vested in the 
creditor, no one will be prepared to say, that the 
debtor may, wantonly, and without any excuse, 
suffer the property to be destroyed. I knW of no 
law which permits so gross a violation of moral and 
social duty. 

True, there is an endless variety of moral and 
social duties, the performance of which is enjoined 
both by natural and revealed religion, which can* 
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Hot be enforced by municipal law. Such are the 
duties enjoined upon the Jews by the Divine Law- 
giver — ^'Thou shalt not see thy brother's ox, or his 
sheep, go astray, and hide thyself from them, thou 
&halt in any case bring them back to thy brother. — 
And if thy brother be not nigh unto thee, or if 
thou know him not, then thou shalt bring it unto 
thine owntioiise, and it shallbe with thee until thy 
brother s^ek after it, and then shalt thou restore it 
unto him again."— ^Deut. xxii. 1,2. 

**If thou meet thine enemy* $ ox, or.his ' ass, going 
astray, thou shalt surely bring it back unto him a- 
gain. If thou see the ass of him that hateth thee, 
lying under his burthen, wouldst thou forbear to 
help him? thou shalt surely help him.'' — Exod- 
xxiii. 4, 5. 

Thus, by an appeal, in this forcible language, to 
their compassion for the beast of an enemy, the 
Jews were to be habituated to do good to an ene^ 
my, and to be prepared to receive the gospel pre- 
cepts, "Love your enemies, bless them that curse, 
you, do good to them that hate you* and pray for 
them that despitefully use you and persecute you.'* 
— -Matth. V. 44. 

No penalty was inflicted for a violation of these 
duties, they therefore made no part of the munici- 
pal code of the Jewish nation, but were' mere 
moral precepts. Such laws could not be executed^ 
in their true spirit, by human tribunals ; for imper- 
fect man can no more execute a peifect law, than 

11 
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be can obey it. But, surelj, municipal law sboiild 
enfarce all the moral and Sf^cial duties, 8o &r «9 
buman tribunals are competent : and the case in 
question is attended with no difficulty. The prop- 
erty tendered and refused^ is left in the possession 
of the debtor, who has a perfect knowledge of the 
relation in which he and the creditor stand respec- 
ting it ; and if he be under a moral obligation to 
take that care of it \yhich is necessary to prevent 
its waste and destruction, and if to do so be a mo- 
ral and social duty, it may and ought to be en- 
forced. No new principles of law need be sought 
for-^the settled principles, which govern the case 
of a bailment by deposit, are applicable to this 
case. 

If this has been supposed to be a hardship oil 
^e debtor, as be might be unable to keep the cat. 
tie or other property tendered, and could not sell 
them to defray the expense of keeping, may not 
the objection be removed by the. applicaticm of 
principles, to this case, which have been applied 
to cases perfectly analogous. 

"If a man brings his horse to an inn, and leavei^ 
him there, without any special agreement aa to 
what he is to pay, the inn-keeper is not bound to 
deliver the horse, until the owner has defrayed the 
charge for the horse ; but he may justify the de- 
taiaamg of the bof @e for his food and keeping ; and 
after, the horse bas eat as much a» be is worth, the 
inn-keeper, upon a ceasoDdable appr^i^emejo^tf may 
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sell him, and it' is a good sale in lanr. But i^ there 
be a special agreement, that Ae owtier of the 
horse shall pay a certain suiti for the keeping, in 
that case, although the horse eat out double his 
price, the inn-keeper cannot sell him.''— Yelv. €7. 
Selwyn's N. P. 1303. 

This case is analogous to the ' case of speeifick 
articles, which have been tendered and refused, 
and are left in the bafids of the debtor. 

The case of Sands and Crump v. Taylor and 
Lofvett, 5 Johns. Rep. 395, was an action of as- 
sumpsit for a cairgo of wheat sold by the plaintiflB 
to the defendants. The fkcts, so far as they relate 
to the question under examination, were as fol- 
lows :— After the sale, the defendants received a 
part of the wheat, and refused to receive the re- 
mainder. The j^aintiffs tendered the remainder 
of the cargo to the defendants, and gave them no- 
tice, that, anless they would receive and pay for 
the whole of the wheat, the wheat, which had not 
been received by them, would be sold at publick 
auction, on a certain day, and that they, the de- 
Ibndants, would be held responsible fb^ any defi- 
ciency in the amount of sales. Th^ ' plaintiffs ac- 
cordingly sold the wheat, and the nett proceeds of 
the sale fell short of the price at which the defen- 
dants purchased the wheat, and interest, to the 
amoij^tof $1090 73, and to recover this sum the 
a^on was brought. * 
It Was contended, 6n the part of the defendants, 
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that the plaintiffs, by selling the wheat, had made 
it their own, and put an end to the contract — 
But judgment was rendered for the plaintiffs, by 
the whole: court. 

Some English authorities were referred to, in 
support of the decision; but the analogy of the 
casjBs cited, to the case decided, to say the leasts 
is not readily perceived. 

Judge Spencer, in delivering his opinion, con- 
cluded as follows : — ^There are no adjudications in 
4ie books^ which either establish or deny the rule 
adopted; but it appears to me to be founded on 
principles dictated by good sense and justice. — 
A case was mentioned in the argument, Hermance 
and Radcliff v. Yeomans, decided in this court ma- 
ny years since, of which no report is extant. I re- 
l^oUect the case ; the principle, now adopted, was 
recognized in that case. On the whole, I think the 
rule, now established by the court, is a safe one, 
and conducive to the attainment of justice between 
the parties," 

Judge Kent, in delivering his opinion, concludes 
with the following remarks :— ^**It would be unrea. 
soxiable to oblige him (the seller) to let the article 
perish in his hands, and run the risk of the solven- 
cy of the buyers. The course adopted was prop- 
er, and ought to be sanctioned.^' 

This decision is contradicted by no decided case, 
and is supported equally by principles of policj 
aa^ justice. And principles of policy should ner* 
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e# be lost sight ofj in establishing a municipal code* 
The common law pays a constant regard to them j 
and no legitimate rale of decision can grow out of 
the common law, which invites or fevors an unne« 
cessary waste or destruction of property ; nor can 
it he permitted, any further than a sacred regard 
to the rights of individuals requires* 

These principles equally apply to the case of 
property which has been tendered by the debtor 
and refused by the creditor, and which is left in the 
hands of the debtor, as to property sold, which the 
purchaser has refused, and which is left in the 
hands of the seller. 

Tlie cases are perfectly ansdogous, with this di£« 
j^Yence, the seller has a lien on the property, for 
the price at which it was sold, or that part of it 
which remains unpaid, together with the expense 
of keeping-— the debtor has a lien on the property 
tendered, for the expense of keeping only. • 

If, then, cattle be tendered by the debtor, and 
refused by the Creditor, or if the debtor have the 
cattle ready at the time and place, and the creditor 
does not attend to receive them, may not the debt- 
or sell them, from time to time, to defray the ex- 
pense of keeping ? and will not such sale be valid, 
without aflfectii^ the validity of the tender ? Sure- 
ly, those who consider the proper^ to be lost to 
the creditor, by a tender and refusal, will not con- 
sider it a violation of his eights, that the property 
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should ' be considered Iiis^ and the debtor barely 
bave a lien on it, §or the expense of keeping. 

Another view of the subject, may be taken, which 
will lead to the same conclusion, thsA the debtor ^ 
under obligation to take charge of the property 
which has been tendered and reiiised. When money 
is tendered, and refused by tbe creditor, die laMT 
considers the question between tbe parties asun- 
settled, and proper to be decided by the judiciary^ 
and compels the parties so to treat it, f^r their mu- 
tual benefit : for tbe benefit of the credits, fiir, if 
the tender be adjudged vaUd^ tbe loss of tbe prop* 
erty will fall on him ; for the bencAt of the delrtori 
for, if the tender be adjudged invalid^ tbe loss is 
his. The comii^n law, and the French law, are 
the same, in this respect The French law, in 
case the debtor and creditor cannot agree^ cota* 
pels the debtor to lodge the thing tendered in the 
hands of a third person, to be by him safely kept, 
until it shall be judicially ascertained whedier the 
tender be valid. If the tender be adjudged valid, 
the consignee is bound to driver it. to the creditDr ; 
U the tender be adjudged uwalid, to tbe debtor.-^ 
But the debtor may, at any time before the tender 
and consignation be adjudged valid, witibdraw the 
thing tendered and .coi^i^ned, waive all benefit of 
the tender, and dispose of the thing itendered, as 
before the tender* By the connnon law^ in soch 
case, the debtor himself is bound to keep theAuh 
ney for the creditor, if he will avail himself of thr 
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tender; bat he also may waite all benefit of the 
tender, and dispose of the money as though it had 
never been tendered. By the French law, the 
mcmey, or other tiling tendered, is at the risk of 
til© creditor, if the tender be adjudged Talid; at 
the risk of the debtor, if adjudged invalid. 

In the manuscript lectures of Jt^ge Reeve, it is 
laid dpwn, that the same principle obtains at com^ 
moil law ; that if moh^y be tendered and refused, 
and the debtor eah prove the Identical pieces of 
money tendered to have been lost, while in his p<is- 
Bession, subsequent to the tender, without any fault 
of kis; the loss will fell on the creditor ; as, that he 
was robbed of it on hie return fn»n the place of 
tender, or that subsequ^it to his return, the same 
money was burnt in his house ; and that this fact 
may be {dead as an excuse for not making a pn>- 
fert and bringing the money into court. That in 
sueb casc^ the loss should fall on the creditor, is 
agreeable to the principles of natural justice ; yet 
I do not find the principle supp<»rted or contradict* 
ed by any decided case. True, the general prin* 
ciple is laid down, that the money tendered, that 
is, the amount of the money tendered, must be 
brought into court, or the tender will be invalid ; 
but will not this general rule admit of the excep- 
tion steted by Judge Reeve, whenever the question 
sbaH be presented to the court for a decision. 

3ut, however this question may be decided, still 
the qu^atieii remaiw to be examined, if sp^cijSck 
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articles, be tendered, which cannot be brought im 
to coart, is it a valid excuse for not pleading^ 
that the articles tendered are still ready, because 
they might have perished, and it might have been 
an expense to keep them ? If it be the duty of the 
debtor to keep the articles tendered, for the cred- 
itor, it makes as necessary a part of his defence, 
as in the case where money is tendered, and must, 
in like manner, be plead. If the defendant plead 
the tender, without an averment that the property 
is still ready, the plaintiflT cannot reply a demand 
and reAisal, but must traverse the tender, under 
which issue, no evidence, in relation to the condi* 
tion of the property, subsequent to the tender, can 
be given on trial, even if the debtor have convert- 
ed the property to his own use ; still the debt will 
be discharged, and the creditor left without reme- 
dy, unless he resort to an action of trover, a second 
action to recover the same debt. But if we pur- 
sue the analogy of the law, the defendant wiU be 
compelled to plead that the articles tendered are 
still ready. 

The authorities, on this point, are contradictory, 
as before remarked. In a case in Dyer's Reports, 
25, it was decided, that a plea of tender of com, 
or other specifick article, must be with an tmeon 
prist ; the same principle is laid down in 2 Roll. 
Abr. 523. In Coke Litt. 207, these cases are con- 
tradicted : but in every case stafedby Coke, where 
the mcore prist was dispensed with, is a case where 
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the propertj was lost by a tender and refusal; and 
in sndx case, as observed by Bacon, it would be 
atoange for a person to say he is still ready to pay 
a^debt, or perform a duty, of which he is discharge* 
ed ; that is, discharged from all obligation to deli- 
ver the property, or perform the service wiich had 
been tendered ; for, surely, it would not be strange 
£>r a person, who bad given his note for one bun- 
dred dollars, payable in cattle, and had tendered 
the cattle, to say, that he is still ready to deliv- 
er them to the creditor, if by the tender and 
refusal, the property of the cattle had been vested 
in the creditor ; or, ii the debtor had become lia* 
ble to deliver them cm demand, and subjected to 
an action of trover in case of refusal. 

It will be hereafter seen that the reason on which 
the property was said to be lost by a tender and 
re&sal, in all the cases stated by Coke, has long 
since ceased, and of course the law has xreased 
also ; and that there is at this day no case in which 
property is lost by a tender and refiisal ; conse- 
quently, there is no case to which the cases ia 
Coke a^ly^ and there is no modern English cas^ 
in point* 

The doctrine laid down by Coke, it has been 

taken for granted, extended to a tender of speci- 

fick artidies, in all cases. Defendants have fre- 

quently plead, in such cases, without an avermeal 

that the property is still ready ; but the court, ia 

no case, Uiat J can find, have been called upon ta 
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decide on the Bufficiency of suoh plen : imt isttcb 
pleas have been traversed, the validity, of the ten* 
der only being in isaue ; and wh^i Bach isBitt^ wct« 
found for the defendant, ar^ the debt waa thereby 
discharged, it appeared so manifefitiy nnjust, that 
the debtor should retain the property tendered, 
that the action of trover was introduced in favenr 
of the creditor, against the debtor, for the property 
tendered. This cannot be warrapt^d by the com^ 
BKm law, which abhors a multiplicity of actions. 

If, indeed, the plaintiff traverse the tender, and 
the issue be found against biqo, there is no other 
remedy, and this remedy is founded on a settled 
principle of the natural law, and of the common 
law ; that the creditor shall be entitled to that pro* 
perty by which his debt is discharged. It is the 
fmdpro quo of the natural law, if I may so say, and 
extends as well to those cases where the thing ten- 
dered cannot be brought into court, a§ to those 
where it can and must be brought into court. 

That this remedy was unknown to the oommoii 
law, at the time Coke wrote his institutes, ^ not a 
patter of surprise, for at that time, aa we shall 
hereafter see, very few actions were brought on 
simple contracts ; a^d if the plaintiff^ in an action 
on a penal bond, traversed the tender, and the is* 
sue was found for the defendant, the property ten* 
dered was forfeited, and the plaintiff had no reme- 
dy, either for his debt, or for the pwperty ten- 
dered. 
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Biit^ if the creditor adsoit the tender, and (he 
4Stiilj questioh between tluGf parties be, whether the 
creditor shall hare the property tendered, why 
fjbtmAA the crrditdr be c^mpeiled to bring an ac- 
tioti oti^ the ecttitraet, in whi(5b^ ad we h&ve seen, the 
queistPM between the parties oannot be tried, nn- 
fesa the f>k»t of tender be with an arerment that 
tlie pfUpetty is «ill ready j and hi whieh action he 
ksioWf \he muat fatl^ merely to enable him to bring 
an ais^tio^ df ttover for the property. 

This will appear more unwarrantable and re- 
pugnant t« the principles of the common law, i^hen 
ii ia seeny that tiie action of trorer must be deci* 
^^d 01^ tbe ssaae eridieiice, and be governed by the 
M^u^e pmci^ilea, as an action Upcm the contract, od 
A fdea ^ tender, with an aTenment that tbe prop* 
ettf is fiititt ready, and a reptication of a demaiid 
and refusal. 

Tbe coramon^law is not justly cbargeable with 
this ineoiieiiMeiicy ; an examination of the foUow« 
iitg^pasaages from Coke litt 207. cm which alone 
th« nedem doctrkie is fcmnded^ will clear tbe law 
of this reproacb ^ liM the ccMi^enience of tbe rea» 
deif i ilgalii tran^cribo.tbcsn^ 

^If an Migaium of one hundred, pounds be made^ 
with a condition ibr the payment of fifty pounds at 
a day, and at the day the obligor tender the money, 
zsiA the obligee refuseth the same,, yet, in action of 
debt ap<»a the obligation^ if the defendant plead * 
tender and i^efiisal, he wi^ also plead. that he is 
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yet read J to paj the money and tender the same in 
court* But if the defendant will not then receiTe 
it but take issue upon the tender and the same be 
found against him, he hath lost the money forever. 

^^If a man be bound in 200 quarters of wheat br^ 
delivery of 100 quarters, if the obligator tender at 
the day 100 quarters, he shstll not plead tl^at he. is 
still ready to deliver the wheat, becaui^, alteit, it 
be parcel of the condition, yet they be bona periiur4h 
goods perishable, and it is a charge for the obl^- 
tor to keep them. . . 

"And the reason wherefore, in the case of the 
obkgaiian^ the sum mentioned in the condition, i& 
not lost by the tender and refusal, is not only for 
that it is a duty and parcel of the obligation, and, 
therefore, is not lost by the tender and reiiisal, but 
also for that the obligee, hath remedy by the l^w 
for the same. 

"But if a man make a single bond or acknowl- 
edge a statue or recognizance, and afteirwards 
make a defeasance for the payment pf a lesser sum 
at a day, if the obligor or cognizor tender tihe les- 
ser sum at the day, and the obligee or conusee re- 
foseth it, he shall never have any remedy by law 

to recover it, because it is no parcel of the sum 
contained in the obligation statue or recognizance, 
being contained in the defeasance made at the 
time or after the obligation statue or recognizance. 
And in this case, in pleading of the tender and re.- 
fusal^ the party shall not be driven to plead that he 
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is yet ready to pay Ae same, or to tender it in 
court : neither hath the obligee or conusQe any 
remedy by law to recover the eum contained in the 
de^^asance. And so it is if a man make an obliga- 
tion of- 100 poands with condition for the delivery 
of corn or timber, &c. or for the performance of an 
arbitrament, or the doing of any act &c. this is col* 
lateral to the obligation, that is to say, is not par- 
cel of it, and therefore a tender and refusal is a 
pei^etual bar/' 

By the foregoing passages from Coke, it appears, 
that, in bis time^the principle was perfectly .set^ 
tied, that every ; plea of tender must contain an 
averment that the property tendered is still ready^ 
except in those cases only where the property was 
lost by a tender and refusal. Indeed, Coke consid- 
ered the principle so familiar to every jurist, that 
when he had stated the case ofaxiobUgation of an 
hundred pounds, with condition for the payment 
of fifty pounds, and that the defendant in sudb. case^ 
must plead the tender with an averment that he is 
still ready to pay, he considered it the same as 
though he had said, diat the property wa's not lost 
by the tender and refiMal ; for he refers to what he 
had thus stated in the following words. ^^And the 
reason wherefore, in the case of the obligation^ the 
sum mentioned in the condi|ion is not lost by the 
tender and refusal, is not only, for that it isaduty 
and parcel of the obligation, and therefore, is not 
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)o6t by the tender and refusal^ but also for tibal the 
ObKgeehath remedy by law for the same. 

It appearGT also fr6m the same reference which is 
made to the cade of an abUgaiicn ol 100 pr^nd^'tfaat 
Coke considered, that when be had stated the case 
6f a bond for 200 quarters of wheat, conditioned for 
(he payment of 100 quarters, and that in pleading 
a tender, the defendant was not required tn plead 
with an averment that the property is still ready; 
it was the same as if he had said, the wheat was 
lost by the tender and refiisal— ff>f as remarked 
by the court in the case Weld r. Hadley, there U 
no point in the obserrations of Coke, unless he con- 
sidered that he had before stated, that the wheat 
Was Id^t by the tender and refusal. 

So in the case of a bond with a separate defeas* 
ance. Coke states, that the money wai^ lost, by a 
tender and refusal, that the obligee could never 
have any remedy by law to recover it, and, therefore^ 
the defendant should not be driven to plead with 
an averment that he is still ready to p^yit. 

And in stating the case of an obligation for the 
delivery of corn, timber &c. he says that a tender 
and refusal is a perpetual bar— that is, a tender and 
refusal alone, without an averment that defendant 
is still ready, will bar the action, and that thede- 
/endant is without remedy, 

It is then perfectly clear that the common law 
in the time of Coke required that every plea offen- 
der should contain an averment that the defend- 
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ant k stiU ready to pay, or that the pr<^rty is ttiU 
ready, except in those cases only^ where the prop* 
erty was lost by a tender and refusal* 

Accordingly, fhim an attentive emmnatioil of 
the authorities k wttl be found, that in Hw time of 
Coke, there were three modes of pfeading a ten-' 
der, as it respects an averment that the defendant 
is still ready, and the making of a profert in court. 

The firsts when property was tendered in per^ 
Ibrmanc^ of a condition and not in satisfaction of 
a debt; in which case the tender and refusal was 
plead simply without either an averment that the 
property is still ready or a profert in court, the 
property being lost by the tender and refusal. 
Coke Litt. 207: 

The second^ where property which could not be 
Vrought into court, or services which could not be 
performed in court, were tendered in satisfi^cticm 
of a debt, the tender was plead with an averment 
that the defendant still had the property ready, or 
that he was ready to perform the services without 
a profert in court. 6 Bac. 462. Bro. Tout temp 
prist pi. 31. 2 Roll abr. 523. 

The thirds when money or property which could 
be brought into court was tendered, in satis&ction 
of a debt; in which case the tender was plead not 
anly with an averment that the money or other 
property tendered, was still ready, but with a pro- 
fert in court Coke titt. 207. Bro. Tout jmsi 
pi. 31. 
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If then it be fonnd, as I trust it will be, thai there 
y'l ' / /^ at this day no case where property is lost to the 
' ^ '''^ ' creditor by a tender and refusal, it follows, that 
/ V every plea of tender must contain an averment that 

the pr«^perty is still ready. The plaintiff may then 
reply a demand and refusal, and if defendant tra- 
verse the demand and refusal, the issue will be 
found for him, unless it shall appear that he refus- 
ed to deliver the property in the coi^ition in which 
it was at the time of the demand, on being paid the 
expanse of keeping — in short, the issue will be 
• found for the defendant unless his refusal was 
wrongful arid inconsistent with the rights of the 
plaintiflP— otherwise the issue will be found for the 
plaintiff and he will recover his demand as though 
no tender had been made — and the property ten- 
dered will remain the property of the defendant, 
unaffected by the tender. 

A plea of tender of specifick articles must also 
contain a description of the property tendered. 
This description must be the same as in the note 
or contract; and no further description is required 
if the property tendered be one of those species 
which is contracted for by number, weight or meas- 
ure, as barrels, pork, wheat, &c. If a note be 
given for twenty bushels of wheat, the plea may 
be a tender of twenty bushels of wheat simply; if 
for 20 bushels of good merchantable wheat; the 
plea must state a tender of 20 bushels of good 
merchantable wheat, this will be sufficient . But 



H the property t^idered, be horses, cattle, cabiiiet- 
work^ or any other species of property, idiich ia 
not. contracted for by number, weight or measure^ 
&e (^a most describe eadi article tendered, witb 
the same particularity as is required in an action 
oftrovCT* 

I find no authority in support of this princijf^ 
except . the following case. 1 Roots Rep. 443. 
Nichols, &c. vs, Frederick Whiting. 

^Elrror to reverse a judgment of the county coort^ 
in a& action brought by said Whiting s^ainst said 
Nichd[s,&c. i^pon a note, dated the 11th of Aprils 
A. D. 1789, wherein the defendants promised to 
pay to the plaintiff L5-10 lawful money's worth of 
shop-work, at their shop in Fairfield, at the apprL. 
sal of indifferent men, by the first of June then 

next. 

'^Flea in bar — ^That 6n the lat day of June, A. D. 
1789, the defendants offered and tendered to the 
plaintiff, at their shop in said Fairfield, shop-work, 
such as chairs, bedsteads, &c. sofiicient to pay said 
note at the apprisal of indiffereut men at cash 
price, in payment and satisfaction of said notej 
and on the whole of said day they stood ready to 
deliver said shop-work, and did offer and tender 
the same, but the plaintiff did not come to receive 
the same, nor any person in his behalf 

^^The plaintiffs traversed the defendants plea? 

and th» parti«3.w«]re at issue thereon to the jury.. 

13 
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^The jQ^ fifiund tbat thb defendants did not at 
their said shop, oosaid 1st day of June, ofier and 
tender to the |plakitifi^ shop^wof k sufficient to pay 
said i^»te, at the apprisul of indifferent men at cash 
price, in mahner and ibrm as the dl^fendaats in their 
plea had alledged, and for the plaintiff to recover. 

^^Motion ia aTr^t^That (he jury have not HiUnd 
a material part of the issue,* viz. that the defendants 
stood ready the i^hoki of said day and olSsred and 
tendered said ^op-Woiic 

^^The county couft determin$ed the motion in ar- 
rest to be insufficient, ahd gave judgment for the 
plaintiff to recover. 

^Error assigned— That the counrty court judged 
aaid mctticm ita arrest ifisuilcmnt, ^ereas they 
oc^htto have judged it to have been sufficient. 

"By the court— There is nothing erroneote in 
the judgment . complained of; the pka in bar is 
insufficient, in thait it doth not particularize the ar- 
ticles of sbop-ti^t^c: tendered, ivbereby they cmM 
be distipguished and known. Otherwise the -plain- 
tiff would be barred of his action, by thte tender 
without being able ever to recover tiie articles 
tendered, for want of being particularly distiogrtidi- 
ed and described."'' 

No authorities are'dt'cd in support of the de^- 
ion, yet mayit*otbe supported qn principlei^ f« 
whether the property c^ the shop-work was vested 
ip the plaintiff by the tender, or remained in the 
defendant until he should be discharged from the 
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iiote, in either ease the plaints when barred of 
his action on the note, by reason of the tender. 
Would have a right to demand the ^K>p»wark, and 
the defendant would foe bound to deliver it to him, 
and yet the plaintiff could not on a refosal mam- 
tain trover for the property. 

Having treated of the pleadings in the case of a 
tender of specifick articles it remains to treat of 
the pleadings in cases where the debtor is ready ajt 
th£ time and place of payment, and the creditor 
neglects to attend, by reason of which the defend- 
ant is prevented from making a tender. 

Bacon in the 6 vol. of his Abr. 459, in treating of 
tbe consequence of being ready to tender when the 
party to whom the tender should be made does 
not attend, satisfies himself with saying "the con- 
sequence of a tender and refusal haying been treats 
ed of at large under the foregoing head. It is by 
no means necessary to recite any of the cases 
therein recited.— Nothing more is required, under 
the present head, than to observe, that every con- 
sequence, which would have followed from- a ten. 
der and refusal, will follow, from being ready to 
tender; in c^3e the party, whose duty it was to be 
present at the place where the tender was intended 
to have been made, neglect to be present. 

If every such consequence did not follow, it 
Would frequently happen, that notwithstanding one 
psurty has done all that was in his power to make a 
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tender, dl would be rendered incflfectual by U»e 
wilfiil abscence of the other party.^ 

The principle laid down by Bacon it will be 
perceired, applies, as well to the case of adefena- 
ant,aB a plaintiff, that is, a readiness on the p»rt of 
the defendant will dischai^ him from his contract, 
as it will enable the plaintiff; in the case of an ex- 
ecutory consideration, to charge the defendant on 
the contract- and in such cases, both ia the plea 
and in the declaration it nwst be arerred that 
the opposite party did not attend. 

Every person is under obligation to fulfil his 
<k>ntract8 and can have no excuse for a non-fiilfil- 
ment, except he shew that he has done all in 
his jjower to fulfil This, in the nature 6f things? 
he cannot do without stating particularly, what 
prevented him. This is not a technkal principle, 
but is adopted in all the concerns of life. If on^ 
man calls on another to know why he did not per- 
form a certain pjece of business, which he under- 
cook to perform; it i^ never considered a satisfacto- 
ry or a valid excuse, to say, that he did aU in his 
power to doi he is required to state particularly 
how far he proceeded, and what prevented his 
proceeding farther. On this principle it is, that if 
a defendant would avail himself of a tender, if he 
would shew, as a reason why he had not paid the 
debt, that he olfered the money to the plaintifi^ he 
must shew what prevented ite being received, by 
what he was interrupted and preveitted going far- 



tber, to wit, that the €]:e4litor reftised the moDey 
12Mod. Rep.55L 

If the creditor do not attend at the time and 
pllBtce to receive the payment, be thereby prevents 
the debtor from even makii^a tendei^ all the debt^ 
€^ can do,insi]^h case,.is to be ready at the time 
and place, with the money or other thing, which he 
16 under obligation to pay ; and, to shew that he 
has done all in his power to do, he must prove that 
the creditor neglected to attend, as that whidb 
prevented his going further and making a tender. 
If the defeni^t then, plead a tender, he must aver 
a refusal by the plaintifil If he plead that he was 
ready at the tune and p3ace, he must aver that the 
plaintiff did not attend. If an averment that the 
plaintiff'did not attend may be dispensed with, a 
reiusal may be dispensed with also. 

Ghitty in treating of this subject 1, 317 says— 
**In avering an excuse of performance by the plain- 
tiff^ he must state his readiness to perform the act, 
and the particular circumstances which constitute 
such excuse; and therefore, when the declaraticm 
Btated that arbitrators could not make their award, 
without shewing the special cause which prevent- 
ed th^B, it was held insufficient 

Instating an e3K5Usefor nourperformance of a 
conation pree^ent, the plaintiff^must, in general, 
show that the defendant either prevented the per- 
£(»rmance or rendered it unnecessary to do the pri- 
or aot^ by hfe neglect, or by his discharging the 
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plaintiff from the peribriMnee. The perfonamce 
ot a condition precedent mayalao be excused by 
the absence of the defendant, if his presence were 
necessary for the plaintiff's perfonnance<-or by 
*hiB neglect to do the first act, if it were incniftbent 
on him to perform it It may also be excused in 
some cases by the defendants not giving notice to 

the plaintiff. 

When the respective acts to be done by the 
plaintiff and defendant, were mutual, and were to 
be performed at the same time, the plaintiff should 
aver his readiness to perform bis part, and either 
state that the defendant neglected to attend when 
necessary, or refused to perform hfe part, or dis- 
charged the plaintiff from his performance." 

It is unnecessary to repeat that a plea in bar 
founded on an excuse for nwi-performance, is gov- 
erned by the same principle, and must contain the 
same averments- In 2 Chitty 498, is the form of 
a plea that defendant was ready at time and place 
to peribrm the c<»otr$ct, and that the plaintiff did 

Qot attend. 

If then a note of hand be given for the payment 
of specifick articles at a certain time and place, 
and the maker of the note be ready with the artic- 
les, at time an^ place, to make the payment, and 
flie creditor do not attend to receive Uiem, it will 
be a good plea to an action, on such note, that de- 
fendant was ready at time and place to deliver 
thearticles, with an averment that the plaintiff 



did iiot iMIeiid to reodre tbettt; Itnd, withoot racb 
avermeftt 4faat4he ptaifitifFdid not attei^, sudi plea 
will be iBMificieB^ 

{:caneot find that thk fmnciple faas been ahi^« 
eia by any decided case. It haa» indeed, been 
Baid thai in the case Rebbips vs. Luce, 4 M aas* 
Rep. 4749 it ^vttd decided, that a {4ea in such caM 
is sufficient without such averment. The poiat 
decided in that ease has been variously stated.—- 
By the r^ort it is stated as foUaws. 

^^To an action on a proiaise to deliver certaia 
specifipk articles lat a givea day and place it is a 
good bar that the de£^dant tvias ready at the day 
and {)laGe to deliver tlie adrticles.^' ^ 

Bi'gelow in his da^st of tke.Afass. Reports, states 
it thw : ^^f a mm make^a contiact to d«livier mho- 
i^ifick articles oil a certsin day aad at a certain 
place, if be be then and there ready Ad deliverthem 
it will be sufficient.^' 

inibe Amt Vol. of Day^ edition ^CSbitty^s Trea- 
tifiie on Pleafding, 320^ m a >note by tbe editor, &e 
point decided in 4he fiaane case is stated a ibt- 

loir& 

^'Wb0Bk the defendMit ipleaded, to an m^ion lui 
a ^yroittiae io 'deliver (g^Nids at a time aad |daJoe s|^ 
cifieid, thatl^ Was ready at the ^ime and (Aaice'to 
deliver ^dBeiig4^ods, without avednQig that <the j^l^an- 
tiffnnasoaot diCTe to receivl^ thiem^ it was iieid tbaft 
tins was aigood bar.'' 

Bjr4fape coutt in 'delivering theifophiion ia&e 



104 AN fiSSAT OJ9 THE LAW OF COlfrRACrs, 

case Weld vs. Hadlej the point dedded in the 
case Robbins vs. Luce, is stated as follows. 

"To an action on a contract to deliver 27 ash 
barrels at the defendants house on a particular 
day, it was held to be a good bar, that the ddend* 
ant had the barrels ready at time and place, and no 
one came on the part of the plaintiff to receive 
them." 

That the reader may, with more convenience^ 
ascertain what points were decided in the case, I 
insert the report of it at length, as follows : 
Thomas B. Robbins, plaintiffin error, 
vs. Constant Luce. 
This was a writ of error brought to reverse a 
judgment of the court of common pleas of this 
county, rendered in an action sued by the plaintiff 
in error against the defendant, for not delivering 
r him twenty-seven Ash Barrels, agreeably to the 
defendant's promissory note in writing. 

The defendant, by his plea in bar, admitted the 
making of the note, but > he alledged that it was 
given in consideration of a waggon which he; then 
bought of the plaintiff^ and further states that it was 
at the same time agreed between them, that if the 
said R. should call for said barrels before the said 
20th day of September, [the day of payment fixed 
by the note] he, the said .L should deliver than if 
be had them on hand: and that if the said R. should 
not call for said barrels before, nor at the said time 
^ of payment, the said L. ghoulid not matj^e iw actu- 
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al tender and delivery of the said barrels, but that 
if he should, on the said 20th day of September^ 
have at his dwelling house the said twenty-seven 
barrels ready to deliver the same whenever he the 
said R. should call therefor, in that case the said 
R. would call for the said baitels and take them in 
payment of said note, as he should find it conven- 
ient; and the defendant avers that at the time of 
making the note he offered to deliver to the said 
R. the said barrels, and has always since, and par- 
ticularly on the said 20th of September, had and 
still has the said barrels at his dwelling house 
ready to deliver to said R. whenever he should or 
shall call for them. 

To this plea in bar the plaintiff* demurred spe- 
cially, assigning as a cause of demurrer, that the 
defendant had by his bar attempted to introduce 
parole evidence, substantially to vary and annul a 
written agreement. The defendant joined in de- 
murrer, and the court of common pleas gave judg. 
ment that his plea in bar was good and sufficient. 

The error relied on by the plaintiff'in error, is 
substantially the same as the cause of his demurrer 
to the defendants plea in bar. And this point was 
argued at some length hj Dewey for the plaintiff'in 
error, and Williams for tiie defendant in error, at 
the September term, 1806. — ^The cause has stood 
continued for advisement from that time to the 
present; and now the Chief Justice observed that it 

vas unnecessary in this case to decide whether the -* 

------ 14 ^ ^ .....  
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parole evidence stated in the bar Was or Was not 
Sufficient in law to prove the allegations intended 
to be supported by it : for in looking into the rec- 
ord, it appears that the plaintifThas declared on a 
contract of the defendant's, by which he promised 
to deliver at his dwelling house 27 ash barrels, on 
the twentieth day of September, 1804. The de. 
fendant in his bar, among other allegations, avers 
that on that day at his dwelling house he was ready 
to deliver the same barrels to the plaintiff! If he had 
also averred that the plaintiff* was not therte to re- 
ceive them, this plea, if true, would have been a 
good bar, and pleaded in good form. By the con- 
tract declared on he was to deliver them at no oth- 
er time or place. He could not tender them, unless^ 
the plaintiff* was there. He had done all that he 
could do; and it was owing to the plaintiff's laches 
that the contract, as written, was not performed. — 
As neither duplicity in pleading, nor any defect of 
form is assigned as a special cause of demtirrer,tlie 
bar appears to be good. A material fact is alledg- 
ed, which the plaintiff might have travefrsed : and 
if the defendant had not the barrels ready; or if the 
plaintiff had been present to receive theta, and 
they were not delivered, the issue must have been 
found for him. On this ground, therefore, wiiffiout 
deciding on the admissibility of the patole agree- 
ment, we are satisfied that the judgment df Ihe 
common pleas was right. 

Let the Judgment be affirmed with costs. 
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It will bfe seen that the following points were de- 
elided by the court in the foregoing caae. 

Firsi. If a person' make a contract to deliver 
speciflck articles on a certain day, at a certain 
place, and he be then and there ready to deliver 
then), and the creditor do not attend to receive 
them,-r-thefie facts well plead, will be a good bar 
to an action on the contract, having the same le- 
gal effect as a tender and refusal. 

Second. If in such case the defendant, in hi^ plea, 
^mit the averment that the plaintiff did not attend 
at time and place to receive the articles, the ple^ 
vi^ill he good on a general demurer.  

No authorities are cited in support of the decis- 
ion. Judge Parsons, in this case, as in many oth- 
ers, seein^ to have jfelt that his opinion required 
no support from authorities. The decision, how- 
ever, is supported by principles of the common 
law, settled in analogous cases. At first view, it 
might be considered^ that the averngient, that the 
plaintiff did pot attend to receive the articles, is a 
matter of substance, his abs tence being th^,t alone 
which e:scuse0 the defendant from making a ten- 
der; it is indeed so^ and must be proved on the 
trial, or the issue will be found for the plaintiff-^ 
The judge remarks, ^^a material fact is alledged,'' 
meaning the fact, that the defendant had the bar- 
rel$ ready at time and place, which the plaintiff 
mi^t have traversed, and if the defendant had not 
the barrels ready^ or if the plaintiff had been ready 
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to receive them, and they were not delivered^ the 
i^sae must have been found for him. 

The principles which governed this case are 
perfectly analogous to the principles which gov- 
ern in the case of a tender and refusal* The re- 
fiisal is a matter oi substance, and necessary io be 
proved to support the plea, and yet, is not by itself 
m issuable fact, but the issue is joined on the ten- 
der only ; but, unless the refusal be proved, the 
tender' is not proved, and the issue is found for the 
plaintiff. Consequently, although the refiisal be a 
material fact, nay, essential io support a plea of 
tender, yet, it is immaterial to the plaintiff" whether 
it be plead or not. Hence, if the defendant plead 
a tender without a refusal, it is considered as a de- 
fect inform only, and plaintiff* can take no advan- 
tage of it, but by special demurer. And so are the 
precedents. 

Cftheemdenee an the pari of the defendant necessary to sup, 
jpori apka of tender^ or pka, thai defendant was ready ai time 
andpktcef and thai fknntiff did not attend. 

If a note be given for twenty bushels of wheat 
payable at the debtors house on a certain day, to 
support a plea of tender and refusal, m an action on 
such note, the defendant must prove that he had on 
hand twenty bushels of wheat of a medium quaUty 
at least, that will bring the average market price, 
and that he offered to measure and deliver it to the 
plaintiff; and that the plaintiff refused to receive i|. 
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In such case it is not necessary to measure out the 
wheat, if there he no question respecting the quan* 
tity on hand. 

If a note he given for 100 dollars payahle in 
wheat at the dehtors house and the creditor refuse 
to receive the wheat tendered, to support a plea 
of tender, the dehtor must prove that he had on 
hand a sufficient quantity of merchantahle wheat, 
that he offered to measure out and deliver to the 
creditor a certain numher of bushels of wheat, at 
a certain price, which at such price ivould be suffi* 
cient to pay the note, and that the creditor refused 
to receive it. Neither is it necessary in this case 
to measure out the wheat if there be no question 
relative to the quantity on hand. But though it 
beunnecessary to the validity of a tender in such 
case, to measure out the wheat, yet, in all cases, 
when the debtor relies on a tender of specifick ar- 
ticles, or on his having them ready to tender, and 
would throw the risque and expense of keeping 
them on the creditor, it is necessary that he sep* 
arate the articles from his other property, other- 
wise he will be liable to deliver to the creditor 
on demand, a sufficient quantity to pay the debt, 
without any pay for keeping. 

It is said that in some parts of the state it is cus- 
tomary to have grain apprised, as well as cattle 
or horses, when tendered in payment of debts, and 
that there is a certain common price considerably 
atjove the cash price, at which grain is apprised in 
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payment of debts. To this the creditor should 
never submit ; for, if he offer to take the grain at a 
fair cash price^ and the debtor refuse to delivej i^ 
at that price, he will be compelled to pay the men' 
ey. To this principle objections are made j it is 
said that it is for *the interest of community to keep 
up the price of produce. We do indeed know by 
experience, that it is of the last importance, to all 
classes of people, that the produce of our farms 
should bear a high price in th^ market ; when this 
is the case the people are increasing in wealth, and 
the country is in a state of prosperity ; but to keep 
up the price of produce above the cash price, that 
is^above the market price, is highly injurious to 
the people by keeping money from the country. 

When the people are accustomed to sell the pro- 
duce of their farms to each other at an ideal high 
price,they will be unwilling to sell at the cash price, 
and no person, purchasing for market, can give 
more than produce is worth in cash. If, therefore, it 
were possible for courts in the administration oi 
justice, to take this ideal high price as a standard 
of valuation, every consideration of policy, and a 
re^rd for the good of the people would forbid it- 
It is also said, that, when parties enter into con- 
tracts for produce, they have reference to the com- 
mon going price, and to estimate the property con* 
tracted for at the cash price, would be doing injus- 
tice to debtors : admit it to be so, yet it is impos- 
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sible for'c6Hrt8 to apply a remedy ; the remedy i» 
with the people themselves. 

If we set liside money as a standard, anti substi* 
tvde the common going priee, it must, firom the na- 
ture of the thing, be perfectly ideal ; there can be 
no uniformity of price, but the price of produce 
Tvill vary iT\ different towns in the same county. 
Now to which town will you resort for a standard 
price ? To the town in which the creditor resides, 
or to tbat in which the debtor resides? or shall the 
court direct the jury to take the average price in 
the towns in which they reside ? The latter mode 
should be preferred merely becatise the jury wx)uM 
make up their t^erdict with more ease ; for, if jus- 
tice be done to the parties, in either case, it mui^t 
be perfe ctly accidental. 

There is but one course to be pursued, let mdn- 
ey be the sole ^andard in making all contracts.—^ 
In many towns at present the difference of the 
price at which property is bought and sold is at 
least one fourth. A. sells a horse to B. for 80 dol- 
lars, and takes his note for '86 bushels of wheat, M 
OTie dollar per bushel ; the horse is worth sixty dol. 
lars in cash, and the Wheat is worth seventy^fir^ 
cents per hushel. A. is perfectly satisfied, as 'he 
has obtained a high price for his horse, and B. 16 
satisfied. Tor he has obtained an equally highprit^e - 
for his wheat : but wha;t benefit has either derived' 
from this ideal high price ? It is the same thing *<► 
both aiB if (he hofrse had been sold for sixty dollars 
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and the wheat for seventy-five centfr, in case the 
contract be fulfilled; but if the wheat be not paid 
by the day, B. will be compelled to pSy one fourth 
more in cash, than the horse was worth, besides 
the costs of suit 

If a note of hand be given for one hundred del-* . 
lars in neat cattle, it is generally understood that 
both parties are bound to have them apprised, and 
it is the better mode, if it can be done fairly ; for, 
as before remarked, cattle having no market price^ 
their value is a matter of estimation. Yet neither 
party is bound to submit to an apprisal : and when 
one party will select an appraiser and take him at 
a distance with a view to have him his appraiser, 
the opposite party should not submit to it. But 
both parties should be satisfied that they each put . 
a proper estimate on the value of the cattle tender- 
ed ; for if the debtor, in support of his plea, can- 
not satisfy the jury that he tendered cattle to the 
value of one hundred dollars, the tender will be ad- 
judged invalid, and judgment rendered against him 
for the amount in cash with costs. But if the debt- 
or can prove that the cattle tendered were worth 
one hundred dollars, and that the creditor refused 
to receive them, on the ground that they were not 
worth that sum, the creditor will be subjected to a 
bill of costs,and to the risque and expense of keep* 
ing Jthe cattle. But if the parties cannot agree on 
the price of the cattle,they should agree on apprais- 
ers $ if they do so, and certaUi cattle are apprais* 



^d, th^ ereditof has no right to refuse thefli, tiot has 
the debtor a right to withdraw them, or any part 
of them, on the! ground that they were appraised 
low, and turn out others tb be appraised, wifthout 
the consent of the creditor. 

If a note be gireti lit a Waggon worth ^ixty dol- 
lars, payable at the debtors house on a certain day, 
and the debtor plead that he Was r^ady at the 
place the whole of the day to deliver to the credit- 
or ^ waggon worth sixty dollars, and that the cred- 
itor did not attend to receive it, and the defend- 
ant prove that he h{id several waggons on hand at 
th^ time and pla^e. Worth sixty dollars each, it had 
be^fi made a question, whether it be necessary 
for the defendant to' proVe fhat he on the day and 
at the place designated one of the waggons, in par- 
ticular, for the payment of the note. The case 
MeConnel vs. Hall, Bray ton's Rep. 223, was a case 
on the foHowing note. 

"For valne received t promise to pay William 
M'Connel, one two horse waggon, to be well made 
and ironed, to be worth sixty dollars, by the 15th 
day of April next, to lie delivered at my store. 

"CALEB HALL. 

"P&cr— Non assumpsit. 

"On the trial, at September term^ 1819, the de- 
fendant offered to prove, that act the time and place 
mentioned in ^the note, for the jpajment thereof 

15 
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the defendant had a waggon ready to be delivered 
to the plaintiff agreeable to the terms aforesaid. 

"Plaintiff objected, but the evidence was admit- 
ted by the Judge. 

"The defendant then gave testimony to prove 
that, at the time specified in the note, for the pay. 
ment thereof, he had, at his store, in Clarendon, 
two waggons, one of which he had made for the 
purpose of paying said note. 

"The Judge charged the Jury, that if they found 
from the evidence, that the defendant had the prop- 
erty, i. e. the waggon ready^ on the day, and at the 
place mentioned in the note, for the delivery there- 
of, and of the description specified, it would amount 
to a fulfilment of the contract on his part, unless 
the plaintiffhad shewn a subsequent deq^nd, and 
an unreadinese on the part of the defendant, to de. 
liver the same. And that it was unnecessary for 
the defendant to shew that he turned out the wag- 
gon at the place, and on the day mentioned in the 
note, and caused the same to be appraised to the 
plaintiff 

"Verdict for defendant. 

"Motion for new trial, founded on exceptions to 
the opinion and charge of the Judge. 

"In support of the motion, plaintiff contended : 
That in all contracts for the payment or delivery 
of any specifick or particular articles, it is inciun- 
bent on the person who is to make the payment or 
delivery, to perform the contract by delivering the 
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pstrticular articles at the place mentioned, if any 
place be fixed for the payment^ and, that a mere 
readiness is not in any sense, a fulfilment of the 
contract ; that the articles or property must be so 
delivered as to become the property of the per- 
son to whom the payment is to be made ; and, that 
having "the property ready on the day, and at the 
. pl^ce mentioned in the note for the delivery there- 
of, and of the description specified," would not a- 
mount to a fulfilment on the part of the defendant, 
as the Jury were chained ; but, would only prove 
an ability in the defendant to perform the contract, 
without proving an intention, or even an attempt to 
perform the same : that it is the duty of all persons 
making contracts, to perform the same if in their 
power, and it is clearly in the power of persons 
making contracts of the kind on which this suit is 
brought, to perform them, by delivering the prop- 
erty at the place specified ; no precedent act is re- 
quired of the person to whom the payment is to be 
made, to enable the person contracting, to perform 
on his part 5 Johnson 119. 8 Johnson 474. Co. 
Lit 207, 210. 2 Swift 403-4. 10 East 101, Thom- 
as V. EvaM. 

"If the property is delivered according to the 
. contract, or tendered, the contract is discharged,, 
and the property belongs to the person to whom it 
is delivered or tendered. 

"In contracts for the payment of money, an actu- 
al offer, or tender of the money, must be. made, and 
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a mere veadinefis is not sufficieot ; in tbat eaw^ tfae 
peraoD mafciiig the tender s^ast remain i\eady, at all 
timw^ to make tbe payiaent* and w plead, aad 
luring the money into court 

^If tbe lair 18 as stated in the charge, tbif^ plain- 
tiff, and all others in like eireumatanc^a, will be 
larhoUj without i«medy. The judgauent will he a 
bar to any other action on the note ; the waggon 
baying been neither tendered or delivered, the 
plaintiff can have no claim on that^ but it &tiU re- 
mains the property of the defendant. 

^^Cmtra. For defendant : Thai in cases of con. 
tracts fbr the delivery of eoUateral articles, at a 
certain time and plaoe specified, it is always coni- 
petent for the party bound to deliver, to shew that 
be was ready at the time and place specified, to de- 
JivjBr, and that the opposite party was not present 
to receivje, 1 Cbitty 309. 1 Selwyn 127, Iga 

^h\ cases where it i^ necessary for the plaintiff 
to deliver collateral articles, at a time and place 
specified, in urdisr to maintaip his action, he may 
shew that he was ready, at tbe time and place, to 
deliver, and that the defendant was not present to 
receive, and shall recover in the action, for Ae 
non performance on die part of the defendant, as 
dearly as though he had psovien the articles dekiv- 
ered to the defendant, he b^ing pvesei^t, or that he 
had delivered them to the defendant, he being 
present^ and refusing to receive them. 

hx thil oaie tbe plaintiff had paid £w the waggon, 
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and the defendant had heeome obligated to deliF 
ei" it, at the time and place mentioned ; the defen- 
dant may shew a performance, or a readiness to 
perform, on his part, to prevent a recovery, precisely 
and in the same manne^y the same evidence,as the 
plaintiffmay mupport his action, in cases where per- 
fermance on his part is required, or the analogy of, 
the law must be done away. 4. Mass. Rep. 474, 
Robbins v. Luce. 1 Johnson 129. 

Judgmimt of the Cmrt. The agreement declared 
upon, in this case, varies, in many respects, from a 
note for the payment of money; such note can be 
discharged only by payment and receipt of the mon- 
ey by the person to whom the note is payable ; but 
this agreement may be discharged by the delivery 
of the property according to the terms of the con- 
tract. The question, in this case, is, whether the 
evidence ofiered wwdcr the general issue^ was suffi- 
cient to shew a discharge of the contract ; the prom- 
isor must perform his contract, as far as is practical- 
ble 5 proving that he was ahle to perform, could be 
no evidence of his intention to falfil; proving that 
he had made preperations to falfil previous to the 
day, is no i^videnee of such intention to fulfil on the 
day. The promisor, after a folfilment of his contract, 
is not bound to keep the proi>erty always ready, as 
in case of a tender of money, he most therefore^' 
make such ^ksigncdion of the article, on the day, and 
at the place pf payment, as wiH iransfer the property 
to the promisee, and enable him to pursue the prop, 
erty itself. The charge pf the Judge upon the evi- 
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dcnce was incorrect in this, "that if they found froia 
the evidence, that the defendant had the property, 
i. e. the waggon, ready^ on the day, and at the 
place mentioned in the note for the delivery thereof, 
and of the description specified, it would amount to 
a fulfilment of the contract on his part." 

"The casfe stated by defendaixt's counsel, is 
jdot analagous. In case of a «iw/wa/ contract for tlae 
delivery of property on one part, and payment for 
the same on the other, the plaintifTmay, by shewing 
a readiness to deliver the property on his part, and 
refusal to receive and make payment on the other 
recover special damages for the breach of the con- 
tract ; but could he* sue for, and receive the valzie 
of the goods or articles of property, which he was 
ready to deliver, but which were never transferred 
to the defendant ? Such a case would be anala. 
<rous, (as in'this case the defendant attempts to she^v 
the payment,) but no such case has been sh^wn. 

*^New trial granted." 
The case by the reporter is placed under the 
head of tender, which, in reference to a practice 
which has obtained in this state, is correct. But 
though in many cases defendants have given a ten- 
der and refusal in evidence under the general is- 
sue, it has been admitted without exception on the 
part of the plaintiff^ and has in no case, to my knowl- 
edge, been admitted by a decision of the court. 

In the case M'Connel vs. Hall, exception was tak- 
en to the evidence ; not on the ground thajt the 
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matter of the defence should have been plead in 
ba.r, but on the ground that it did not prove that 
the waggon was so designated and turned out as to 
vest thepi:operty in the plaintiff. By the princi- 
ples of the common law, the evidence must have 
l>een rejected, under the general issue, as it did 
not amount to evidence of payment. 

£ut if a defendant in such action plead in bar 
that he was ready at time and place to deliver the 
waggon, and that plaintiff did not attend to receive 
it, the case M'Connel vs. Hall would not be an au- 
thority to compel the defendant to prove, that he 
so designated and turned out the waggon, as to 
vest the property in the plaintiff. Nor can it be an 
authority to establish the principle that in a case 
of a mutual contract for the delivery or sale of 
property on the one part, and a purchase on the 
other, the seller, by shewing a readiness on his part 
to deliver the property and a refusal to receive and 
make payment on the other, cannot recover the 
price of the articles sold, but only special damages 
for the breach of the contract ; for this was a point 
not necessary to be decided in the case. That the 
seller may, in the case stated, in an action for 
goods bargained and sold, recover the price of the 
goods sold, is admitted by all writers on the com- 
mon law, is supported by numerous precidents and 
contradicted by none. 2 BL Com. 448. I Str. 506. 
Town vs, Sir John Osborne. 4 Borrows 2101 ^ 
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Clajto0 vs. Andrew^ 4 Ep. cas^s 91. 5 John- 
don's Rep. 395. 

Bat in such case theplainttflTcan recover no spe- 
cial damages for the breach of the contract, but tlM 
price of the goods onlj, when he thus affiriM the 
contract. Yet the seller may, id certain cases, di&* 
affirm the contract, and recover special damages, 
in a special action on the case. There is there- 
fore a perfect analogy between the case of a read*' 
iness on the part of the debtnr to perform, in di»« 
charge of a contract, and a readiness on the part 
of the seller, to deliver the goods sold, to charge 
the purchaser with the price* 

But although the debtor cannot so designate and 
tender specifick articles, as to vedt the propi^rty 
in the creditor^Ogainst his will, when present, or 
without his assent, when absent ; and although it 
be not necessary to make a valid tender of grain 
to measure it, or to designate which of several wag. 
gons worth sixty dollars, or which of several bar- 
rels, he had provided for the creditor ;. yet it does 
not follow, that, if a note be given fiar a certaki* sum 
payable in cattle, horses, cabtnet*-work orcthet 
property which cannot be described by meas^Bre, 
weight or number, that the debtor k- iii>t bou^d t<j 
de^gnate the artides which be has ready t^ de- 
fiver to the creditor, and in hm plea to describe 
them with the same certainty as in an action of tro- 
ver ; hvA the debtor is bound to designate the 
property which he is ready to deliver to the cred- 
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itor iii €i^aQ9 wb^re the creditor 4Qei; nqt 4^t^i)d t9 
receive it, and to deacribe |t in hi» ple^ in th* same 
manner as in the case of a tender and refw^al^i 

IV. The Damages. 

We baye before &ten tbM speciiols: artiel^ we 
to be estimated at cash price in the payment of 
4^bt6, miless the price be $|ed in the contract ; 
little more need bo ^aid an it regpectp the dfuna- 

ges. If the property be ^old at a certain price, to 
be delivered at a fiityre day, «^ in the mean time 
the price of the property? ri^e, the purcbaaer is en* 
titled to the. rise of the property; aQd iftbe propr 
erty be not delivf^ed) <be ^ri«e §f tbe property at 
^e time and place of deliyeiy, is tfee meawire of 
damages. A^ if A sdl bi9 hdr^C) to be delivered 
at the end of six montha) and in the mean tbae, the 
price of horses rise, t!^ purchaser will be entitled 
to the benefit of the rise, and if the bor»e be not 

delivered, the value of the horse at the time of de^ 
livery, will be the measure of damages. PfiitK w 
0b. M. 161. 

I^ls a general principle that the debtor stiall be 
liable only for tJie value of the property at the time 
and place of delivery ; for )t is not to be suppose^ 
^at t^e parties, at the time the contract was enter-' 
ed into, had in contemplation any extrinsick dam- 
ages. But if the property be purchased for f^ 

particular purpose) 99^ it be so e^presiii^d io t|;^ 

16 
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contract, and the property be not delivered, by 
reason of which the purchaser sustains special 
damages, he has a right to recover them, in addition 
to the value of the property, by stating them spe- 
cially in his declaration. Poth. on Ob. No. 162, 

As if A. Contract to deliver B. a quantity of brick, 
sufficient for a house which B. is about to build, by 
a certain day, and he fail of delivering the brick, 
by reason of which B. is compelled to postpone the 
building of his house until another year, and leave 
the foundation exposed to the frosts of the winter ; 
B. by stating the special damages in his declara- 
tion, is entitled to recover them, in addition to the 
value of the brick. In such case it is presumed 
that the parties to the contract, at the time it was 
entered into, had in contemplation such extrinsick 
damages, and the risque of their being sustained, in 
case of a non-performance of the contract, was 
foreseen. Poth. on Ob. JVo. 162. 

But if A. give B. a note of hand for 10,000 brick, 
to be delivered on the first day of July then next, if 
he fail of delivering them, by reason of which B. 
sustains damages, as in the case before stated, yet 
he shall recover only the value of the bricks ; for 
it does not appear that the risque of such extrinsic 
damages was foreseen by the parties at the time 
the contract was entered into. True this seems a 
hard case, on the part of the creditor ; yet it 
would be dangerous to suffer him to travel out of 
hie contract iu the assessment of damages ; for, io 
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many cases, the debtor would be compelled to pay 
damages which he had never contemplated, and 
the risque of which he had nojt foreseen at the time 
he entered into the contract. If then a person 
make a contract for the delivery of specifick artic- 
les, for a particular purpose, and would throw 
the risque of extrinsick damages on the debtor, in 
case of non-performance, he should make his con- 
tract accordingly. This principle may be easily 
applied to all contracts for the delivery of specifick 
articles. Poth^onOb. JVb. 161. 

V. The consequences of a judgment in favor of the tk' 
fendant on a pka of tender and refused^ or on a plea 
that defendant was ready at time and place to deliver 
the property^ and that the plaintiff did not attend, as 
it respects the property tendered or ready to be deUv, 
ered. 

If the debtor tender to the creditor cumberous 
articles, at the time and place appointed by the 
contract, and the creditor refuse to receive them, 
and to an action on the contract, the defendant 
plead the tender and refusal, and the tender be ad- 
judged valid, is the debtor bound to deliver the. 
property tendered on demand, or is the property 
lost by the tender and refusal ? : 

We have alrjeady, in treating of the pleadings 
and evidence on the part of the defendant, antici- 
pated this question. We have seen that if the 
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d«bt6^ dd all i» hid ^6W6r td }>^arm hii eMltttet^ 
^t ]8> ^li trfeich the Csft&diidI' p^rMlitd him to do, 
th^ law b)LCUse« UjA m far as the nature i»f th^ 
cas^ will admits But tfafe law in this ea^^^ ai m all 
otfei^rs, Mking allowaifitee f(A*th<^ imp«tfeeti6ti of 
humah nMure, and cm the f round that ^u^stion^ 
resptBfcting thfe validity of a tender 6f profiwty, are 
often dii9Bcult, ahd n5t easily dedd^d, e^en by dis- 
interested jcidges, tompeh thfe parties t6 tr^al the 
^neetSou as mtisettled antil ^% tklidity of t)ie ten- 
der shall be judicially decided. On Uiis priftcij^le 
it is that the debtor is compelled to keep the mon- 
ey, at all times, ready for. the creditor, wh6 had 
wrongfully refosed td receive it ft wotrid s^erii at 
first view, that in such case, the debtor should be 
rid bf all further trdUble and ^X{^jl€»e, as if the cred- 
itor had rec^ved thte inoney and discharged the 
debt ; and, such is the apparent equity of the case, 
on the part of the debtor, that it was anciently held, 
that, if the money were ftiade p^fhhtekt ^Xidrtain 
place, the debtor in pte^idiiig 9l tender fth^d ^oi 
be obliged ix> make a ^rt^k^ x^f iktt iteofiey ligi hk 
l^lea, or bring it into ^Cdurt, ^ H would be pAtting 
the debtor tt> exp^Wse by thfe WWn^l att efth« 
tireditor ; btftit Wab Sobh found that the iiaftittie <i 
thfe t^a^ i^qiiired^ th^tlb&^^tKor Bhotdd h^ sub- 
jected to this expense, atod^thkt ttre^d*!*'^^ toot 
to fee fctthsidered afe jyaid oT difevAarged, ^rid the 
debt^ stiH ke^p the tooft^y by Whitih it W&^ dis- 
iihitrgea. 



t^iiB tbe debtor IB compelled to keep themon* 
ley tendered, for the benefit of tbe creditor, it the 
trader hb adjudged valid, and the creditor neither 
forjfeit tdis debt nor ^re bis rights in any way aifect*- 
4^ bybiB re^Bal of the money tei^ered. Tha^ 
Trfaiefa ho reAiseffi lo^ay, he ha& a right to demaxid 
to^^tnorrow. Suit when comhrous articles are tea* 
d^etred, the tdebtor is esci^sed from hriti^kig tbnn 
into co^rt, frqm the necessity of the case^ not be« 
caiiw ht has forfeited his debt by hifi refosal, for it 
TrouM obviously be more absuTd to consider that 
B^^ecificik artiolee are ibrfeited by a refasal, thasi 
nmmey : Jbr more >doubtfid qaei^tioos arise with re» 
spect to tbe validity cfa tender of specifick aiticleflv 
t^an with respect to the validity lof a tender of mon» 
ay ; and yet the deeisifons in some ancient cases, 
or ratiber the application, by iej^l writers, o< the 
pttncipltes setti^d in tfaoee ica^es, to other cases not 
analagous, has led to this absurd conclusion ; a7>d 
has introduced 4fa^t icon^ision and inconsistency of 
ATgoaa^i^ whick dre ^fi^ in no other brandh 

of the law. On ^ «onfe band it is ^m&^ <3mt by u 
toidi»W)d>re£i6iilth^pro|)»erty ^^aansferred and 
absolutely v^gted m the creditor, that the "deb^t is 
ttfere/by paid, and, consequenfiy, atesd^er «cnd i-e- 
fo^al flray be ^tren in fjt^dence tft«ler ^ ^neral 
testtfe. On tfefe oaier,it is said, that4)y a tender 
latttd^efoBaltho^roditor !feifeks his debt, and t%e 
property tendered ftfid irc^fnsed v^QBimns flie proper- 
ty of the debtor, and that the creditor has no rem- 
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edy, either for his debt or for the property tender- 
ed, by which his debt was discharged. But if th© 
necessity of the case do require that the debtor, in 
pleading a tender, of specifick articles, be excused 
from bringing them into court, or keeping them for 
the use of the creditor, does it follow that the cred- 
itor shall suffer still more than the necesisity of the 
case requires ? that he shall not be entitled to re- 
ceive the property, in the condition in which it 
may be, after the tender shall be adjudged valid ? 
and that he shall be without remedy, if the debtor 
convert the property to his own use ? If the anal- 
ogy of the law must be disregarded, if the debtor 
must be discharged from all care of the property^ 
and, consequently^ be permitted to plead a tender, 
without an averment that the pn^perty is still ready, 
there can be no reason for going still further and 
deciding that the property is lost by a tender and 

refusal. 

it remains then to examine the authorities on 
the subject; and, as the case, before referred to 
Weld vs. Hadley, is the only case in which the 
subject has been examined or discussed, since the 
time of Sir Edward Coke ; and as most of the au. 
thorities to be found in the books which throw any 
light on the subject arc collected in that case; and 
presuming that it will be gratifying and useful to 
most readers, I take the liberty to insert the report 
of the case at length as follows : 
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Jajbez H. Weld vs. MosEtr Hadley. 

When he tp whom a tender of specifick articles is made in pursu- 
and of a contract, refuses to accept the tender, he acquires no 
property in the articles tendered, even when the contract b di»- 
chained by the tender. . - 

Trover f6r 846 lbs. of leather, of the value of 336 
dollars, alledged to have been converted by the 
defendant on the Ist January 1811. 

The cause was tried here at May term, 1817, on 
the general issue, and a verdict taken by consent 
for the defendant, subject to the opinion of the 
court upon a statement of facts in substance as fol- 
lows. ' 

Had ley gave Weld a note dated August 9, 1808, 
for 300 dollars, payable in good merchantable 
leather at cash price, in two years from January 1, 
1809.' When the note became due, Hadley ten- 
dered to the plaintiff a quantity of leather, but a 
dispute arose as to the price of leather, and Weld 
thinking the quantity not sufficient to pay the note, 
refused to receive it, and Hadley took it away and 
used it. Weld then brought a suit upon the note ; 
Hadley pleaded the tender in bar, and issue being 
joined upon the tender, the jury found that a suffi- 
cient quantity was tendered, and judgment was 
rendered in favor of Hadley. 

After that suit was determined, Weld demanded 
the leather of the defendant, and tendered the ex- 
penses of keeping. Hadley refused to deliver the 
leathery and thereupon this suit was brought. 
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The cause was argued here at the last term by 
P.Mny^ for the defendant) and /* BeU foT the 

plaintiff 

Noyes for the defendant.— To maintain this ac- 
tion, the plaintiff must have either a general era 
special property, in the leather. It is presumed 
that the plaintiff contends for a general property, 
A strict legal property of the plaintiff must be prpv- 
ed. Nothing short of this will maintain the action. 

It is presumed that the plaintiff ffmnds his right 
to the leather either upon the contract be- 
tween him and the defendant, upon the tender by 
the defendant and his own refusal, or upon the for- 
mer judgment in favor of the defendant. No oth- 
er basis'on which he can rest his claifais can even 
be conjectured; 

Did the contract of the defendant give the plain- 
tiff a property in any of the defendant's leather ? 
A contract binds the person of the contractor, and 
is to be enforced against him. Suppose B. prom- 
ise to deliver to C. a particular horse, at a day^ap- 
p< anted, and fails to deliver him according to his 
contract, would it be contended that by any rule 
of the common law^ the horse became the proper- 
ty of C. in consequence of that promise, and that 
C. Could claim the horse of D. to whom B. had 
sold and delivered him after the promise made to 
C. ? Much less can it be contended that the prom- 
isee may claim any epecifick part of the promisot^s 
goods not designated in the projoise. •'The right 
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-says Pothier, which the obligation gives to the 
Ysreditor to prosecute for the payment of the things 
which the debtor bound himself to give, is not a 
right, which it gires him to the thing, jm in re^ it is 
only a right against the person of the debtor to 
have him condemned to give the thing. The thing 
which the debtor bound himself to give continues 
still to belong to him, and the creditor can become 
owner of it only by the actual or fictitious delivery, 
which the debtor may make in discharge of the 
obligation. Until this delivery, the creditor has 
only the right to demand the thing, and he has that 
right only against the person of him who contract- 
ed the debt, his heirs, or universal successors.'* 
Poth. on Ob. Jip. 151. From this doctrine of Po/^ 
ter, which perfectly agrees with our common law, 
it is clear that the contract of itself gave the plain- 
tiff no property in the leather. 

Did the tender, which was merely an ofier of the 
leather by the defendant to the plaintiff, give the 
plaintiff a property in the leather ? If accepted, it 
would. The plaintiff contends now. that his refu- 
sal is to have the same effect, that his acceptance 
of the leather would have had. One effect it cer- 
tainly had— it discharged Hadley forever from his 
contract ; and when a contract is discharged by 
the performance of it, or what is equivalent to a 
performance, the obligation of the debtor is a9 if 
the contract had never existed. It is on this prin- 
ciple that in actions of a^ssumpsit, the general imxe 

17 
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^Hiever promistd,''^ is pleaded, when the promise faaid 
been fulfilled i which plea on any other ground 
would not be true in such case. In what case can 
it be shewn that the discliarge of onie obligation, 
ipeofuetoj creates s^nother ? Yet such fimst be the 
care, if any obligation eiists after the tender. 

It is presumed thbt it will not be contended ihat 
HM)ney tendered by the debtor, and refused by the 
creditor, becomes the property of the creditor in 
consequence of the tender. A tender of money 
does not discharge the obligation. It still eni&ts 
by our law, and the effects of a tender 'upon inl^- 
ests and costa msij foe avoided by a subsequent ide- 
' mand of payment. To save interest and costs, the 
debtor must have the money always ready when 
oalled for by the creditor. In a plea of tender, 
the debtor must eay, thai he offered the money to 
the credit<»r, and has been ever since, and still h 
ready to pay it to him. This fe on the principle 
that the original obligation still exists, and that no 
property iathe tao^ney tendered passes by the ten- 
der to the creditor without accieptance, Th^ mon* 
ey isstilLthe property of the debtor, for if it be lost 
after a tender and refusal, he imsi bear the loss. 
If a debtor who has tendered money for his debt, is 
sued §ov the debt, and he pleads the tender and 
bruigs the money into court, and oflfers it there to 
the plaintiff, it. .does not aven then become the 
property of the creditor till accepted by him* For . 
if after the tender in court the suit abate by the 
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death of t{|e plainti£L the bringing the monej into 
eo^rt is no bar to a ^uit by the executors. BacM 
jib. Tender 1 GuiUim^s ed. L(mdw%. The rule of the 
court does not compel the creditor to accept th^ 
money, nor can the court make it his property 
without his consent; other^se no action could be 
maintamed by the executor after the debt had been 
tendered to his testator in court. If it be conten. 
ded that in ordinary Cases, the plaintiff has a right 
at any time after a tender in court to take the mon. 
ey^ and the defendant is not permitted to withdraw 
it, we answer, this is not a consequence of any prim 
ciple of law that vests the properly in the plaintifll^ 
bat it is a rule of practice in court ; a rule known 
and understood by the debtor at the time he brings 
the money into court, to which rule and all its 
terms and conditions he agrees, when under it he 
brings the money into court. One of the implied 
terms of the rule is, that the defendant shall not be 
at liberty to take the money again in ordinary cas- 
es, though it should appear on trial that the money 
was not due to the plaintiff, but that the officer of 
the court shall bold it for the plaintiff and deliver it 
to him at any time vhen he will accept it. This is 
similar to* what in the French law is called eonsig^ 
nation. Under this rule of practice the debtor who 
pays the money into court to induce the court to 
forbear to give judgment against him« agrees that 
the money shoU remain in court and be delivered by the 
offieet of the court to thfi creditor whenever hemU accyrt it. 
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And it 18 on this like implied agreement that the 
court forbear to render a judgment for the same 
money for the plaintiff 

The reason then why the plaintifTin such a case 
may take the money at any time after it is brought 
into court is this — The debtor, by ayailing himself 
of the rule for paying money into court, has agreed 
that the creditor may take it at any time, and that 
the officer of the court shall hold it, till the credit- 
or will accept it. And the plaintiff ^s right to take 
the money is not a consequence or legal effect of 
a tender only. — ^For, laying aside the idea\ of this 
rule of court, it is not easy to perceive why a ten- 
der in court, without acceptance, should have any 
more or other effect on the money tendet'ed than a 
tender out of court before the suit was brought 

The plea of tender and. profert of the money in 
court is merely a repetition of the tender before 
made out of court. 

Farther, laying aside the idea of that rule, and 
of one the terms of it on the part of the court, which 
is an agreement that the officer of the court will 
keep the money for the plaintiff, whenever he will 
accept it, there seems to be no reason why the of- 
ficer of court should be obliged to hold it as the 
plaintiff *s banker, if the tender in court was such 
a payment of the debt as transferred the property 
in the money to the creditor immediately without 
his acceptance. The deposit of money under this 
rule which 3eems to have every essential feature 
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of tile French consignation, is allowed bj fhe court 
to preyebt a debtor who is ready and willing ^o paj 
from being harrassed and vexed bj a persecuting 
creditor-^and the effect of it on the property de- 
posited arises from the agreement of parties. 

That the plaintifi'may at any time take the mon- 
ey paid into court — is a general rule. But it is 
said that if he proceed in his suit, he cannot after- 
ward take the money, without have of court. Bac* 
Abr. Tender 466. And in the case of money 
brought into court by an executor or a^ministra* 
tor, defendant, who is not supposed to have a per- 
fect knowledge of the debt, if the plaintiff is non- 
suited the defendant is permitted to take the mon- 
ey again — ^the plaintiff is not allowed to take it. — 
Bctc. Mr. Tender 472. This shews that a ten- 
der, though in court, does not necessarily vest in 
the creditor any property in the money tendered* 

It is settled that if the plaintiff take issue on the 
tender, and it is found against him, he looses all 
remedy for bis debt, and the defendant shall have 
the money that he tendered. Coke Littleton 207. a 
Elliot vs. CaUow, Salk. 597.— Bac. Mr. Tender 466. 
And yet in this case the obligation to pay the 
debt is forever discharged. 

Littleton^ speaking of estates on condition. Sec, 
335, Cokeys Comm. page 207, says, "Be it remem^ 
bered that in such case, where such tender of the 
money is made, and the feofiee refuse to receive it, 
by which the feoffi>r or his heir enter, &c. then the 
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feoffee bath no remedy iy (he covunon haio tc^ have 
this money, because it shall be acc< anted bis own 
foUj that be reiused the money when a lawful ten- 
der of it was made unto him." * 

Coke^ in his commentary, page 207, puts several 
cases in which he illustrates and coi^rms the doc- 
trine of Lttileion, 

It is certainly a new idea not found in the com- 
mon law, that a mere offer (for a tender ia no 
more) to pay or deliver any thing to a creditor in 
payment of a debt^ and his refusal to accept it 
makes the thing his property. 

Ltiileitm knew nothing of it when he said, in the 
isection cited, that the pei son to whom the saonej 
was tendered hath no remedy by the common law 
to have this money. Nor was it known to Coke^ 
if it bad been he surely would have mentioned it in 
his commentary. 

It is a well known principle that a deed or gift 
conveys no estate to the grantee unless he accepts 
the deed or gift. His acceptance is never presum- 
ed against his express refusal. 

The article being due by contract can make no 
difference^ unless a man is obliged, willing or un- 
willing, to become the owner of whatever is legal- 
ly tendered to him in payment of a debt. We 
have already shewn that the law does not make 
li^m the owner of money that is tendered to him? 
:witbout his acceptance — and < why should it force 
upon him any other article ? 
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The agreement of the creditor to accept the 
goods tendered is essential to his acquiring a prop- 
erty in theni. 

Potkder says *'orie cannot transfer his goods to 
another trithout bis will Concur in the acquisition 
of it.'' Treatmon Ob. Seti. 2. p. 5- n.4. The sam« 
writer says, ». 537, ^^consignation is not property a 
payment, for payment essentially includes the 
transferring of the property of the thing which is 
paid to the creditor, and it is evident that the con- 
signation does not transfer the property of the thing coH- 
signed to the creditor ^^m the creditor can atdy acquhe it 
iy fvcehing voiuniarily the thing whi^ is tendered io 
him. Dhminidm mm aequiritur hisi ct^rpore et ain^ 
imoi^rhiit though the consignsitimi wbicb is made on 
tbe'i!e|fii6aiofti:iife creditor to receii^ the tfaiag or 
aum due to him^ tvhidh^ is tendered to him, be not 
an actual payment, yet when it is validly made, it 
is equiraleht to a payment^ aliA e^ctinguishes the 

^ebt as well as actsi«ti payment made to the cred- 

« 

itor* , • • s  

jdjldfagamt^peakingof the^effect of aconsig^natloii, 
Pothier says, n. J46, **if it be adjiidged vaKd Ifee 
debtor isholden to bare been i&cfaarged by it, and 
althott^, wbt^ilate jurife, he remaim^, proprietor t^ 
^ coins timsigmBd tiilthep be kdcm hy the^^rediipr.^^ J 

Ifeiswe have the opinion of writers of the hi^- 
tst authority o|i the common law, theit a ti^nder with, 
out acceptance does not transfix the property frOffi 
him who makes the tender to him to whom it is 
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made. And Pothier^ a French jurist of high repute, 
tells us the law is the same in France. 

We have also seen that if the defendant pleads 
a tender and brings the money into C(jurt, and the 
plaintifftakes issue on the tender, and the issue is 
found for the defendant, whereby the tender is es- 
tablished and the defendant is discharged — ^the de- 
fendant shall have the money— 4he plaintijQT shall 
not have it. This is the rule of the common law. 
Why should there be a different rule fur cumbrous 
articles ? 

A tender of cumbrous articles has by the com- 
mon law one eflect different from a tender of mon- 
ej for a debt— it discharges forever the obligation 
by whidi tWe debtor was bound to deliver them. 

Perhaps it will be urged that thid consequettce 
of a tender of such articles gives to the creditor a 
property in them. 

Upon the most diligent search that I have been 
able to make, I &)d no writer on tlie common law 
who ever intimates that such an opinion was ever 
held by any one— nor have I feund any case report- 
ed, that is decided on such ground. 
To say that a tender, which is a mere offer to part 
with property, when not accepted is a parting with 
the property, seems to be ^a confusion of language. 
The creditor has no property in the tlnng tender- 
ed to him till the debtor's property in it ceases. 
That 'does not cease by a mere oflfer not accepted 
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<-*r^nd it is too late , to accept after the offer itself 
has ceased. 

If^ as has been shewn, the defendants contract 
to deliver a qnantity of leather to the plaintiff^ 
gave the plaintiff no property in the leather in ques. 
tion, and if a tender of it, which was refused, did 
not necessarily change the property and transfer 
it from Hadley to Weld, it is not easy to see how 
the circumstance of the mere discharge of the con- 
tract by that tender, should necessarily produce 
such an effect. 

The debt may be dischai^ed by the common 
law without either payment or tender of the thing 
due. — ^As if the debtor be ready at thef time and 
place to deliver the thing he has promised to givct 
and no person appears to receive it — the contract 
or debt is as completely discharged as by a tender 
of the thing due. Yet in this case there can be no 
pretence that the creditor has any property iji the 
thing which the debtor had ready but did not ten-; 
der, unless it be derived from the mere QoiAxBci it- 
self. * 

But we have shown that the contract alone gives 
to the creditor no property in the articles which 
are promised to be delivered to him until the actu- 
al or fictitious delivery/?— Po/Awr 151. 

Since neither the contract to deliver the artides 
— nor the a^ctual tender of them, if refused — nor the 
discharge of the contract by &uch tender have ei- 
ther of them, by the common law, any tendency to 

18 
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change tbe property in the articles which were 
due and tendered — ^I cannot see how putting them 
altogether should make them produce such an 
Isffi^t* 

The*principle of the rule that if the plaintiff take 
kfiue on the tender when (he monej is in court, and 
if the issue he found against him, the defendai^ 
flhallkeep the money— applies with much greater 
iotce where issue has been taken by plaintiff on a 
plea of tender of cumbrous articles, and found a- 
gainst him. 

In the first case the money is ready in codrt — ^is 
confessed to have been due and is unpaid«*-«nd 
^ obKgation is dmharged. The defendant takes 
the aioney again and tbe plaintitf by the eomiadn 
law had no remedy. . 

In the latter case the article tendered id not 
t^resent^ and to bring it forth and deliver it loaght 
be a buMen and expense to fhe defendant» whidi 
it itould be dtirealsonable to lay upon him~^fter 
tbe [pla^iff's unreasonable . refusal to re<)eive it 
when tendered according to agreement. 

In the ^ecdrd oibred in evidence, in the case at 
bMvit af»peaJhs that tbe lealfeer was tendered to 
WeM-^he r^med it-^-nnied Hiidlcgr on the contract 
fcrit — when Hadley pteaded ^ tender — ^Weld 
took Issue on it Why sfaould aot the rule which 
appfies to a tratei^e of a tendet !*f money &pply in 
this ^^se ? By this rule Hadtey sliould hav« the 
heather and Weld sbaald not 
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It iB said that the judgment which established 

the validitjT of the tender of the leather is equiva. 

lent to the decree of a court of /^nmcr establishing 

the validit||of a consignation^ and that therefore the 

tender is to haye the same effect here that a consig- 
nation has in Frame. 

We answer first — A consignation does not, in 
France^ vest in the creditor the property of the ar- 
ticles tendered till he^ccepts them. So says Pothr 
ier^ n. 537. And this is decisive of the questiim of 
property in the leather in dispute, if the law of France 
is relied on in this case. 

Secondly — There is a want of analogy between 
a consignation under a rale of the court in France 
and a tender not made in court of cumbrous articles 
according to our common law in one very material 
circumstance. Po/Ater says, n. 536. "Consignation is 
a deposit which the debtor makes by authority of 
the court of the thing or sum which he owes in the 
hands of a third person^^^ and afterwards n. 545. he 
Says ''The consignee by the consignatio n obliges 
himself tanquam ex quasi contractu, to restore the 
coins to the creditor if the consignation be adjudg- 
ed valid, or to the debtor who consigned them if 
it be declared null." 

From this it appears that consignation is made 
under a rule of practice of the courts oi France-^ 
and it is made with an express or implied agree- 
ment of the consignor that if the consignation be 
adjudged valid the consignee may deliver the de* 
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posit to the creditor at anj time when he will ac-^ 
cept it, — else h*>w could Pothtersaj that "The con- 
signee binds himself ex quasi C4>ntractu to restore 
the coins to the creditor if the consigna^n be ad- 
judged valid, or to ^he debtor who consigned themt 
if it be declared null?" 

While the deposit is in the hands of the consignee 
if the consignation be valid, he has bj the terms 
of the consignation the consent of the deb1:or to de- 
liver it to the creditor. The deposit is left with 
the consignee for that purp. se, and so long as the 
deposit remains in his hands, so long the debtor 
continues to i^ffer it to the creditor, and so long the 
creditor has time to accept it — and when he does 
accept and take it to himself it is with the consent 
of the debtor, its owner, and then the property is 
changed* 

But a tender with us at the common law is a very 
different affair. It is not made under a rule of 
court directing the articje to be deposited under 
the^term of a consignation in the hands of a third 
person who binds himself, tanquam ex quasi con- 
tractu, to deliver the deposit to the creditor if the 
tender be valid, or to the debtor if the tender be 
declared null. No deposit is made, nor can the 
debtor take any course under the common law to 
make his tender a matter of record, and shield 
himself against a suit at a future day on his obliga- 
tion. — He must wait till he is sued and then prove 
the tender as well as he can. The object of the 
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consignation in Frame seems to be, to make the 
debtor's discharge immediately a matter of record 
— ^nf>t to change the property tendered. The debt- 
or who makes a tender of cumbrous articles at the 
cc^mmon law is obliged to allow to the creditor suf- 
ficient and convenient time and opportunity to ex- 
amine the article tendered, and albertain its suffi- 
ciency to pay the debt — and if he does not the ten- 
der is null. But he is not obliged to continue the 
tender Kmger than that purpose requires — ^nor 
does he continue it any longer. He need not part 
with the possession of the articles. The debtor 
never says t » the creditor this article which 1 have 
tendered to y^u and you have refused, I will hold 
as consignee, till you choose to sue me on the con- 
trkct and try the validity of the tender, and if the 
tender be adjudged valid you may then take the 
article at any time. Yet such must b.e the lan- 
guage of the debtor if after the tender he is in the 
situation of a French consignee, and bound tanquam 
ex quasi contractu to deliver the article to the 
creditor if the tender be adjudged valid. He 
says to the creditor — Take the article now — ^If re- 
fused, he offers it no longer. I have . looked in 
vain for any rule of the common law by which the 
debtor who has made a tender of cumbrous artic- 
les not accepted is considered as holding them af- 
terwards as bailee, or consignee, of the creditor. 

The cases of Slingerland vs. Morse & al. 8 John- 
son 4!14t^ and Coit &al. vs. Houston, SJohnson^s cos- 
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€S 243, are cited by the plaintiff to shew that a ten- 
der at common law fias the same effect here, as a 
consignation under the French law has in France* 

But it is to be observed, that the p- int did not 
arise and therefore could m^t be judicially decided 
in either of these cases. 

In each of ihm&e cases the question was, wheth- 
er the tender made by the defendant, was a bar to 
the plaintiff*^s action. There were other previous 
questioner but that was the main question on which 
the cases were decided. In Slingerland vs. Morse 
& al. the plaintiff* having distrained for rent the 
goods in question, and thereby acquired a special 
property in them, bailed them f «r safe keeping to 
the defendants, who obliged themselves to restore 
the goods to the plaintiff in six days after demand. 
On this obligation the suit was founded. The de- 
fendants tendered the goods in a particular manner, 
and the question was, whether the tender was well 
made, so as to discharge their obligation, and bar 
the action. 

It is to be observed, that the plaintiff*, Slingerland^ 
had a special property in the goods when he bail- 
ed them to the defendants — a property which 
would have enabled him to maintain an action of 
trover or trespass for them, against any man into 
whoi^e hands they might have gone, or remained 
aiter the tender. And this is the true grcjund of the 
remark of the court, that the plaintiff* must resort 
to the specified articles tendered, and that the 
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person, in whose possession they were, held them 
as bis bailee. It is evident Slingetland^s proper- 
ty in the goods was not a consequence of the ten- 
d^ for be had the same property in them before 
the tender, and even before he bailed them to the 
defendants, and took their obligation to return the 
goddsto him. 

The remark of the court, or judge, that this ef- 
feet of the tender by the defendants, and a refusal 
by the creditor, is analogous to a consignation un. 
der the French lax^i seems to have been added 
merely as a flourish. It certainly made ho part of 
the decision of the question before the courts and 
might with great propriety have been omitted. Ad- 
judged cases are authorities only on points arising 
in, and adjudicated ^Dir the decision of those case^. 
The repoVting of obiter opinions of the court on 
points not arising in the cause, and not litigated, is 
one of the miDdej^ti methods of swelling alike the 
si£e, and the. price of law books; but that is not 
the only or woi%^t efiect-nit misleads the student. ' 

In the case of Coit & al. vs. Houston, on a ppom«- 
issory fiote, the defendant pleaded the general is- 
due, with notice lihat he would give in evidence a 
written agreement of the parties, that the defend- 
ant should pay the contents of the note in coals at 
a sti^pulated price, and on the trial the defendant 
proved the agreement. He also proved that he 
had the c^als ready, and repeatedly ofiered them 
to the plsakitijSTs, and the plaintiffs at one time said 
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they would call and take the coals*<-at another 
time they said they would send for the coals, and 
that the plaintiffs had offered the coals for sale, 
but the coals remained all the time at the defend* 
ant^s coal yard. 

It was argued for the defendant, that all this 
amounted to an accord and satisfaction. A ver- 
dict was found for the defendant, and on motion to 
set it aside, the court decided that the agreement 
executed, amounted to an accord and satisfaction^ 
and would bar the suit on the note. And that a. 
tender of performance of the agreement, by the de- 
fendant would have the same effect to discharge 
the defendant, as actual performance. 

The court also decided, that there was evidence 
in the case, from which the jury might infer that the 
plaintiffs did accept the coal, and therefore the ac- 
cord and satisfaction was well proved. On this 
ground the verdict was supported. Thompson and 
Kent said, that as a consequence of this principle, 
the defendant, after the tender, held the coalis as 
bailee of the plaiptifi^. 

This was on the ground that the plaintiffs had 
accepted the coals when oflfered to them. And 
there is no doubt, that in such case, the property 
is changed, and the article remaining in the hands 
of the former owner, he holds it as bailee of the 
new owner. 

The court heldy and very correctly, that the ten- 
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der and acceptance, withoot any actual removal 
of the coal changed the property. 

But they did not dfecide that a tender and refil* 
sal would change the property, or any thing like it. 

To make this case of Coit & al. vs. Houston, a 
precedent for the case of Hadley and Weld, the 
court otxght to be satisfied that a tender and refu- 

 

sal is preci&ely the same in effect, on the property 
tendered, as a tender and acceptance. Pothier 
tells us that they have not the same effect— but 
very different. 

The case of abandonment of goods by the insur* 
ed to the insurer does not deem, when examined, 
to furnish a principle on which to found a proper- 
ty in the plaintiff, to the leather in question. 

The property which the insurer acquires in the 
goods abandoned, is not the natural consequence 
of the abandonment. It is a principle of marine 
law, and grew out of the peculiar stipulations con- 
tained formerly, in the contract, or policy of insuiv 
ance. Which stipulations gave to the one party 
the right to abandon, and to the other the proper- 
ty in the goods abandoned. 

MarshaB^ in his treatise on insurance, says— "It 
has been said, that the practice of abandoning,date3 
its origin from the period, when the contract of in- 
surance first came into use; yet, it does not seem to 
be a right which necessarily results from the nature 
of the contract That the loss or damage should 
be made good by the insurer, who has made bifxh 

19 
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Mlf mponfiUe, h perfectlj reasoimllle, and con^ 
formable to the spirit of the contract But it 4q^$^ 
not Deoe99ari)y follow from thence, that in case of 
a disaster, he should be forced to he conjee the pro- 
prietor of the iJiip, or gooda insureds «ierely be- 
cause he vas a surety £>r the safe arrival.'^ 

*«It seems^ Bior^ pr^b^blie^ that abandonment a^ 
row from thQ practice of ocqasionallj iiatroduciBg 
into policies, , particular «^tipuIation8% that if the 
thing injured should b* spoUfA* w greatly dam- 
aged by any of the perils insured against, it should 
be ab^ndoi^d to the insurers, who should thereup- 
on be obliged to pay the entire sgia insured, ^nd 
ths^t simply waking got>d the damage ^hould not 
be sufficicQli to discharge tbeia^ Stipulations like 
this, being frequently introduced inta the Qontractf 
becaniie at lengthy the foundation of general ml^ 
which hi^ye been established by positive law ia 
socae coiuitries^ and adopted ip others as a part of 
the geni^ral law of insurance." ManshaU, ehc^ xiv. 
page 47$k 

. Frow this it appears that the right of the insurer 
to the things insured, after abandonnaent by the 
insured, arose from express 8t^pi}latii>ns in poBejes 
of insurance, and by long usage became law among 
merchants, in this peculiar sort of coi^tract^ Ab4 

policies are laade io the foil kHowledge tb^t this 
law applies to them, Th§ ca^e of aa inwrer ac- 
quiring a property in the goodf abandoned after a 
loss, ootwithstandiiig hia reiusnj at firit to aeeept 
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th^ abandonment, is not p^t^Uel to the case of a 
creditor defusing the goodd doe and tendered to 
him for a debt. Tbeinsured id bound to abandon 
immediatMy on receiving information of the losfl* 
The iniHirer may know that the loss has happened 
but he may not know whether the insured has a 
right to abandon^ and cofi^l the insurer to pay for 
the loss. There may hame been a deviation from 
the voyage insured, which would discharge the in- 
s^urer, and take away the right to abandon. Of this 
both parties may be ignorant. And it may*be dif- 
ficult for the insurer to obtain any knowledge of it 
until long afler the abandonment, it would be un« 
reasonable to compel the insurer to accept the 
abandonment, and pay the loss, or forfeit the claim, 
which by the terms of insurance he might have to 
the goods abandoned, before he has had time to 
learn the facts on which his liability for the loss> '' 
and his right to the goods abandoned, depend. — 
His refusal, therefore^ at such let time, to accept the 
abandonment, ottght not to prejudice his right ac- 
<|uired by the terms of the insurance. 

If any detiation from the voyage insured, or oth- 
er cause, has rendered the insurance void, I pre* 
smne it will not be contended that the abandon- * 
ment by the insured divests his property in the 
goods, and gives them to the insurer. 

In the case of a tender of a thing due to a cred* 
itor, he knows precisely wbat is due to him, ^nd 
time sufficient b allowed to him to examine the 
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thing tendered, and be informed of its quality and 
value, or sufficiency to pay the debt He knows 
also the right of the debtor to make the tender, and 
be discharged. It is therefore but reasonable, that 
the creditor should at the time of the tender ac- 
cept, or refiise the thing tendered, and be forever 
bound by that acceptance or refusal. 

In the contract of insurance, both parties agree, 
that when the property insured is rightfaUy aban. 
dcmed, it shall from that moment be the property 
of the insurer, and be at his chaise and expense. 

But there is no agreement between the debtor 
and creditor that the debtor's property in the 
goods lawfully tendered and refused, shall from 
that moment cease, and be abandoned, and that 
the creditor will, from that moment, be the owner 
of them, and they shall be kept at his charge and 
expense; 

When such a contract is made, it will no doubt 
have a legal effect according to the terms of it.— — 
And when such stipulations become frequent, and 
in general use, they may, as the stipulations of pol- 
icies of insurance have, become the foundations of 
general rules, applicable to them, and have their 
effect, though not expressly inserted in the written 
contract 

There is no principle of equity in the case, to 
give the plaintiff* a property in the leather. There 
is no equity in his claim. 

The leather was tendered to him according to 
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the contract which he had made with the defaid- 
ant. A wm tendered ai a j^roper tim€ aadpbiee* The 
plainiifhadtime andf^^partunityto examine the leather 
himself^ or by any agent whom he chose to employ for 
that purpose — but he refused iV, Having refused it 
under all these circumstances (and these circum« 
stances did exist, or the tender could not have been 
adjijdged valid.) Having compelled I^fdky to es* 
tablish the v^idity of the tender, and defend him* 
self at enormous expense, against the attempt of 
the plaintiff to turn the contract for leather into a 
contract for money — what principle of equity is 
that, which will allow the plain^iff^ after all these 
proceedings, and more than four years after the 
tender, to set up for the first time a claim of prop, 
erty in the leather. 

A quantity of leather was due to him. The 
debtor did all he could to pay it. He offered the 
pay ; but the creditor would not have it. He 
choose rather to let the defendant be discharged 
by law, without receiving his pay. In all this he 
acted voluntarily and wilfully. Under such cir- 
cumstances there is no more equity in his claim, 
than there would be if he had accepted the leather 
when tendered, — afterwards given it to the defend* 
ant, and then brought this action of trover for it 

He might if he pleased, have given the debtor a 
]*elease of the debt by writing,^ under his hand and 
seal, and equity might as well give him the leather 
9,fterwards, as when he has^ voluntarily and wilfully 
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Mftned it^ when lawfully t^ndtfed i^ him, btii 
thereby pertmtted the debt to be reieftdi^d by the 
operation of law^ without ptityme)^* 

The debtor Hedky did all that he Wtti ufider ^y^y 
legal or moral obligation to do.— All that law»>equi- 
ty or reaaon re<)«iired him to do. He did all but 
compel Wdd to accept the leather, and that he 
could not do. tf, after all thid, ffeid had lost th« 
debt, and has no property in the leather itjb his 
own lolly. He hais loBt nothing but what he wiMil* 
ly refosed to hare when it wa!i his right and his du- 
ty to accept it. 

/• BeHfiT the plaintiffi**^We shall consider*— 

l^t. Theeffecftofa legal, valid tender on th^ 
contract between the parties. 

2d. The effect of a legal and valid tender on the 
right of property, or ownership in the things ten- 
dered. 

1st. The effect of a tender on the contract. 

It is laid down in 6 G. Bac. 45*, **that a tender 
by one party of paying a debt, or performing a 
duty, and a refusal by the other to accept ttiereof, 
do, in some cases amount to a payment (^f the debt, 
or a performance of the duty— but that the dis- 
charge or performance in such cases are acciden* 
tal and not necessary consequences <}f the tendei^ 
and reiiiisal. The debt or duty being discharged, 
because the cases seem so peculiarly circumstane* 
ed, that there was not, after the tender and reit> 
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salf i^ay remedy t<K etrfborce tbefraToiMt of the debts 
or the per{{*vmBme of the di^tie^." 

This efi^ct of 81 tender and refiiml wilU it ift up* 
prehended) he fouad on an attentive penisi«J rf the 
cashes and ik\i^horities cited in iUm^tratio^ of tbft 
principle, to applj to all case^ of a tender cofrept^ 
Ijinade?. of cui^heriioai^ and perie^bahle <urticles, 

But in this jeeapectt the authorities. 911 shew ^ 
materia) and in^^fest distinction between the e^ 

feet of a tender of money and a tender of specifiqj/^ 0r^ 
ticks, " ' 

tn the fi^nnep c»se, the party who m^fcet the 
tender, h bound ot ^ tim^ t^ keep it goed i that 
ii^, to have the nipney at all times Fctady for the par-* 
ty to M'hom the tender is made. The debt and 
dyty i^ i^i i^ thi$ oase diacha?ged by the met^ e^ts 
cftemkf W^ refim*L A deiftand of th^ o^ney ^t 
any time after^ aiid a neglect or refusal to pay^ de^ 
' stroyB its wh<)Je e^ct 9 and even a plea of tender, 
without an actual />r(/«r/ in wria of the woney tern 
dered, ia attended with the same conseqq^ncea, 
and the pjaintiff may sign judgment.-^e G. Bm.Tn' 
Sugden.—! Strange 638.— 1 Sound 33, n. % 

Put a tender of cnmhef i&ome and perishable ar* 
tides is otherwise. When made conformable to 
law, and the terms and conditious of the contract, 
it h of itseli^ without any further act or caye of the 
party, a discharge forever of all recovery on the 
eontract it6el£--2 Swift %• 4Q4.— 3/aA». Cos. 243- 
m^ J(An. M^- 474* 
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The party who makes Buch tender is not bound 
to keep it good; as in the case of money — ^nor is he 
obliged, when compelled to plead it in bar to an 
action on the contract, to plead it as in the case of 
money with apr()/i?rti«cMrtaofthe articles tender- 
ed,— 6 G. Bac.-— Tender. 

The distinction between these cases seems prin- 
cipally to consist in a direct and immediate— <}V on- 
ly in B,fiUure and conditional discharge of the con- 
tract. 

In the case of money, acts subsequent to the act 
of tender are necessary on the part of the person 
making it — ^in the case of specifick articles the ten- 
der itself correcilj made without any further act, is 
the discharge* 

But the final effect and operation is or may be in 
both cases the same — ^if may in both cases ultimately 
become equivalent to paymmt or performancc'^t may 
in both cases when at first correctly made, and in 
the ease of money kept good and properly pleaded — 
amount to b, final discharge of all damages for a 
breach and a final bar to all remedies for a non-per- 
formance of the contract itself. 

2d. The effect of a tender on the right of prop- 
erty or ownership in the thing tendered. 

It is a very natural inference from the doctrine 
<^that a tender and refiisal discharges the contract 
and is equivalent to paymenf-r-that in all cases 
when that e^ect takes place^ the right of property in the 
money or thing tendered is transferred to Uie par* 
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<y to ^hom the tender is made, and whose debt is 
thus discharged. 

It is repugnant to any principle of right and jus- 
tice to say that a man shall pay his debt and discharge 
his contract^ and still retain his right of ownership in 
the thing that paid it — ^If such be the law it is ob- 
viously the result of some artificial system in oppo-* 
sition to natural right, and dependant on the au- 
thority, not of reason, but oinames and decisions alone 
for support. 

It is therefore incumbent on the advocates of 
such a doctrine to make out a strong and clear 
pase from precedents and authorities to counter- 
balance a doctrine so founded in natural right, and 
justify a departure from so plain and obvious a 
mle. 

But as the decision of this point is in eflfect the 
decision of this cause, and as there is at least some 
apparent if not real copflict in the authorities relat* 
iag to it — We shall consider — 

1st. Its operation on the money tendered. 

2d. Its operation on the specifick articles ten- 
dered. 

It has already been observed that . in the case of 
a tender of money as the debt or duty is not dis- 
charged by the mere act of tender — ^it must always 
be pleaded with a profert in curia^ and the money 
actually brought into court or its whole effect is de- 
stroyed and the plaintiff* may sign judgment. . 6 
Bac. 465.-^1 Strange 638.-8 Mass. Rep. 2&1. 

20 
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This doctrine is well settled*— -It is onlj neces- 
sary therefore to enquire what disposttioR the la^f 
makes of Uiie monej after it is thus placed under 
the controul and custody of the court. 

The gener£|l law is that ^Uf the mon^y ox other 
thing which has heen teitdered be upon pleading 
the tender brought into court, the plaintifi' is en- 
titled theoreto althpugh . he should be afterwards 
nonsuited or there should he ^ verdict agadust hifoi' 
6 Bac. 465.-2 Bos. &r Pul. 392.-2 Tmr^^ Hep. 
645.— « Mass. Rep. 261. 

This doctrine is founded on the plain and obvi- 
oua ground that the defendant by the tender has 
adiaitted the debt to the extent of the sum ten- 
dered. 

But it is said by lord Coke in his Commentaries 207. 
a» ^that if the defendant plead the tender and re- 
final, and pay the money into court, and the plain- 
tiff will not theArec^ve it, but takes issue on the 
tender, and the same be found against him, he hatb 
lost the money forever.'' 

The authority of lord Coke is unq^iiestionably 
great^ — ^But the mere dictum of any man however 
i^nerable among the sagee of the law, wiien in the 
language of Mr. Justice BuMer^ «^it is misupported 
by authority and contradicted by reason^'^ wiB not 
we trust form the rule of decision in this court. In 
such case it is allowable to say ^Amicus PkOoni sed 
amdeus wrikxti! 

When the principles on which any doctrine of the 
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law b flapposed to be grounded, are found on ex- 
amination to be not only, not clearly right but man- 
ifestly wrong, it would be indecorous to suppose 
such doctrine to receive any countenance whatever 
from the court. 

Take then the case under consideration unem- 
bari*assed by authorities either way, and what does 
it present ? , 

The law has defined with considerable accuracy 
the circumstances necessary to constitute a legal 
and valid tender. 

These circumstances are a combination of ftme, 

phce^ quantity^ quality^ and fnanner^ not unfrequently 

presenting a question of no inconsiderable difficulty 

to determine whether the tender is conformable to 

law or not. 

Is there any thing in all this that calls for the a^ 

plication of lord CoMs vindictive rule, thdt if thje 

plaintiff should happen to doubt upon anyoraU the 

circumstances necessary to make the tender l^gial 

and valid,- he must take the opinion of a jury at the 

peril of his ikbt ? 

But however reasonable or plausible it might ap** 
pear to punish a creditor by the Iobs of his d«bt, 
who refused to receive the numey^ as that is an ar- 
ticle of a legal and ascertained value, all the allevi- 
ations of the bardtsfaip and absurdity of the rdte will 
at once vanish when we attempt to apply it to A 
Utder ^i specifich artitUi. "* 

In this case it does not unfrequently happen that 
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no one thing is €erf<a»*-the tiine, the place, the 
quantity, the qualit j, the maimer and value are all 
ciroujDBtances open to dispute, mnd Bome of them 
not unfrequentlj of difficult determination. 

To say then that the plaintiff under such circum- 
stances shall be obliged to take tiie opinion of a 
jury of his country at the peril of his debt^ is to lay 
down a rule uncalled for by the necessity of the 
case, and unsupported by any reciprocal principle 
of reason or justice. At the peril of the costs we ' 
agree he must — ^but there his peril ends. 

If then this question were res integra the rule of 
decision would be obvious as light. — In natural 
justice and equity it is manifestly clear that the thing 
wfdchpays the debt and discharges the contract should be- 
long to him whose debt is pqid^ and whose contraet is dis- 
ehargedy and the decided cases, we apprehend, so 
&r as they are consistent with themselves when 
rightly understood,not only furnish no objection to, 
but strongly corroborate this position. 

The authorities placed in the margin of lord 
Cokeys Commentaries in support of the general doc- 
trine he there advances (the concluding part only 
of which is quoted above) are RolL Abr. Siderfin^ 
the Year Books in the time of Edward the 3d and 
4th and Henry the eth, and Henry Peytoe^s case the 
9ih Vol of hds own i?^or/^.-— These references we 
have had no means of particularly examining, ex. 
cept the last, which essentially fails in supporting 
that portion of the doctrine of the text which we 
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imre cited . above. The t^scdiation in Pmfto^s case 
was expressly foiinded on the decisions in the 
Vmr ^^oifc in the time of Heni^ 6th, cited abovei 
.and was decided onthe groxtnd that the defeazatice 
on which the tender was made, was merely collat** 
eral to the obligation and. not parcel of it — ^in 
which case according to lord Coke himself, Co. 
Lit. 207, a. it is not necessary to plead the tender 
with a profert in curia and actually bring the money 
into court. 

As to the other references Rolk is cited on both 
sides of the question, and Dyer also in opposition 
to the d ctrine of the text. 

But tliesame doctrine is cited from lord Coke in 
6 Bac. 466, a. {Bacon cites Salk. 597, which does 
not support the ('octrine) and the reason of the de- 
cision is there giv^n. It is always a fortunate cir- 
cumstance when erroneous principles are attempt- 
ed t«) be supported by the mere weight and author- 
ity of names to find the reasons of the decisions re- 
corded with the decisions themselves. — The poison 
is then accompanied with its appropriate antidote. 
The reason given in Bacon is "that it is at the 
plaintiff's peril to take ah issue by which his refu- 
sat has becomes matter of record." — 6 Bac. 466. 

Now it will be found, we apprehend, on an at- 
tentive examination of the precedents of pleas and 
replications in cases of tender, that the plaintiff ^s 
rrfusal is as much a matter of record in all other 
cases when an issue in fact or law is joined^ as 
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when be takes itstte on the tender it6el£««»Th# re. 
&8al is in no case in issue-^it is not 6y iin^ an issa^ 
able fact^-«nd were an issue joined on it alone, 
and a verdict found either way, no judgment ^ouid 
be rendered on it. The tender itself seems to im- 
ply a refusal, for if it did not, it would be no longer 
a tender, but payment. The plea it is true state^ 
a tender and refusal, but the replication in no case 
traverses the refusal.— 4t is only admitted because 
not traversed/^ and so are all the precedents we 
have examined. 

Besides there are cases where the tender is good 
and effectual, even to the discheu^e of4he con- 
tract^ when there never was any thing but a con- 
strutHte refusal. Such are all the cases of a tender 
ofspecifick articles at a time and place certain, 
where the creditc»r from any cause whatever does 
not attend. 

The tender at the time and place is as c{ m; lete 
a dischai^e of thecoixtract, as if the creditor were 
personally present at the time and plac6, and actu- 
ally refused. 6 Bac. 459. 

The discharge of the debtor in this as in all oth- 
er cases goes on the broad ground that he has done 
ail incumbent on him to fulfil his contract, an^ in 
such case the rule of law is that he shall suffer no 
injury by the default or negligence of the other par- 
ty »-*-It is therefore wisely provided that an offer 
to perform the very act he had by his contract 
stipulated to perform is equivalent to a perlbna^ 
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ance.^i^-tie shBllhe as weU as if he had actually peii- 
iormed^ hut not better. — He Qhailhe as toeU ; because 
bis contract is discharged by a tender of the artic- 
les by which be contracted to discbarge it-m^Bui he 
sfiall never be hetter-^-J^jf discharging his contract 0$^ 
9tM retaining his right of property in ike articles that dis^ 
diarged it. 

' The reason then on which the doctrine cited 
£rom lord Coke is supposed to depend (and it is 
difficult to conceive of any other) will be found on 
examination to apply to all other cases where a ten- 
der is pleaded and an issue joined, as well as where 
the issue is taken on the tender itself. 

When fi>r instance after a plea of tend^ the re- 
plication states a writ sued out preTiousto the ten'* 
der^^^-or a demand subsequent— or when the plain- 
tiff d^nurs tt^ the plea for any cause whatever, the 
plaintiff's refusal is as much admitted on the recerd 
as when he takes an issue on th^ tender itsel£ 

But inr all these cs^es it is well settled and by 
modem authprities that the plaintiff, notwithstand"* 
ing the issues are found against him, shall never« 
theless have the money.-— L^ ^rcw vs. Cooke^ 1 Bos. 
8r Pul 332.— Co:r vs. Robinson, 2 S^mg^ 1027.— 
Ck^in vs. Hawes, 8 Mass.,Jicp. 261. — ElHottm. CaU 
km, 1 SaJk, 597:-^-»StVA?er vs. KitckurTnan, Barnes 284. 
-*-l Ros. St Pnl. 392,-1 Term. Rep. 464.-2 Term. 
Rep. 64^. 

The ^uth seeBiS Uy be, that th6 doctrine as laid 
down by |ord Coke^ howev^ it may have fomterfy . 
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been in England, is not law in that ' country at the 
present daj. 

This is plainly to be inferred from the very re* 
spectable authority of Mr. Sergeant Wittiams, in his 
second note to the case of Sinks vs. TrippetU 1 
Sound. 33. He there states ^Hhat an idea seemed 
once to prevail that if the plaintiffdid not adrnit the 
tender he could not take the money out of court — 
and then cites the strong case of Le Grew vs. Cookcj 
to shew that this notion is not founded in law. 

The case of Le Grew vs. Cooke was an action of 
assumpsit — ^The defendant pleaded as to all but 
30/. non assumpsit and as to that sum a tender^ 
and brought the money into court The plaintiff 
replied an original sued out on a particular day, 
and that the money was not tendered before that 
day — ^but took the money out of court. A rule 
having been obtained calling on the plaintiff to shew 
cause why the. replication to the pilea of tender 
should not be struck out on tfaue ground of the plain- 
tiff's having admitted the tender by taking the 
money out of court.-— After argimient, BuJkr, J> 
who delivered the opinion of the court, said— 

"This is a point of practice which I had thought 
as clearly settled as any point ,ever was, and I am 
much mistaken if it has not more than once been 
before the court of Kings Bench'^ — It is perfectly ^ 
certain thai whatever may become of this action^ the^ 
plaintiff wiU be entitled to the money tendered.^ It being 
once adioitted that the plaintiff will be. eatltled to 



the money tendered at all erents, thifii appficatiqli 
must fall to the ground. The reason given in 
Bixrms against allowing the plaintiff to take the 
money out of court— naftaely, that the replication to 
the tender is a refusal to accept the money is ab*^ 
surd. — t'hat ^case is therefore' /2I9 de se^ and the 
present application rests upon no other foundation 
than the opinion of a writer who has indeed in gen* 
eral reported the practice of the court with accu- 
racy, but whose assertion in this case is unsupport*- 
ed by authority and contradicted by reason*" 

Upon the whole the conclusion seems warranted 
by a sound construction of the principled and au-* 
thoiities cited and examined, that when a tender 
of money is at first properly made— kept good — 
^eaded, and the money lH*p|ight into court — ^it is 
a discharge of all damages on the contract, and 
that in attsuch cases^ whaiever way become of the pat" 
ficuhr odfl'on, the plaintiff is entitled to Ae mimey tm* 
uered* 

2d. It only therefore remains to apply these prin- 
ciples to the case of a tender of specifick . ar^ 
ticles. 

The general principle as settled by all the au- 
thorities in the case of a tender oa a contract for 
the payment lof monegr is that the tender is no bar 
to an action on the contract, unless when pleaded^ 
the money itself is actually paid into court. The 
action is then in eflfect discharged, and as a conser 
iqjience thereof th^ plaintiff is entitled to the mpij- 

21 
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€y. This principle runs through all the cases tbdt 
are consistent with themselves, and it hence results 
that the debtor* s discharge from his contract^ and the 
creditor's right to the money are correlative to each other, 
and thai the one never takes place toithout the other. 

The doctrine fur which we contend in its appli- 
cation to a tender of specifick articles is founded 
on the same reciprocal priiiciple. It is as has at 
readj been observed — that a tender of cumber 
some and perishable articles when niade conforip. 
able to law and the terms and conditions of the 
•contract, isof itself— without any further act of the 
party, a discharge forever from the contract — ^that 
the property in the thing tendered vests by such 
tender in the creditor — that the debtor may then, 
if he so choose, abandon the articles tendered, and 
if they are inconsequence injured or destroyed, 
the loss falls not on him. * 

But if from any cause whatever he elects not to 
abandon — but retains the possession of the articles 
tendered — ^the relation of the parties then changes, 
and instead of creditor and debtor on the contractf 
becomes that of bailer and bailee of the articles 
tendered — ^That the creditor is Jthen bound to take 
his remedy on the property tendered^ and into whoso' 
ever's possession this property may come, whether 
into that of the former debtor or any other persoii— 
this person holds it for the creditor and at his risk 
under the ordinary responsibility of a bailer by de- 
posit-— and is entitled to an equitable and! reasona- 
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1>le compensation for his trouble and expense in its 
<:are and preservation. 3 John. Rep. 474. — 3 Jokn^^ 
Cos. 343-— 2 Swift Sys. 404- 

Such is the doctrine for which we contend, in 
perfect analogj with the law in relation to a tender 
of money — ^founded in a perfect reciprocity of 
rights and duties, and doing equal and exact justice to 
iH>A parties. 

But we do not rest this doctrine mereh/ on its own 
fntrinsick and perfect equity— on its fairness to all 
parties Qnd its injury to none— although in the lan- 
guage of a learned judge in one of our sister states 
"when principles are strong, it is sufficient that 
there have been no decisions to the contrary,"-— 
' We are happy to have it in our power to call in the 
aidoi authority to the assistance of reason— of au- 
thority too, n()t adapted to other times or other 
countries, but the determinations, of enlightened 
judicial tribunals in our own times and in our own 
country. ^^ 

The question under consideration, so far as we 
have been able to ascertain, has not been the sub- 
ject of judicial examination in any of the states ex- 
citfX Connecticut and JVew-York. 

In these states it has been judicially examined, 
and we apprehend, settled in perfect coincidence 
with the principles already mentioned. 

The case of JVicholas vs. Whiting was decided in 
the supreme court of Connecticut^ and is reported 
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in 1 Root 44ft, and also bj Swift in his Sjsteo^bC 
the Laws of Connecticut^ 1 Vol 404. 

It was in this case decidedt. ^that when the coO" 
tract is to pay articles of a certaih amount of a gen* 
eral description, as articles of sbdprwork, &€. it » 
necessary in the plea of tender to poiflt out and of 
course in the tender to set out thi^ particular artic- 
les whereby they can be known and distioguisbed 
from others— /cw: if the tender be good it {$ a bar to an 
action on tiie contract^ and the articke vest m theperfotL 
to whom tendered^ and they ought to b^ id9ntifie4» 
that he may know what articles belong to biB^'^^ 

The same principle seeing to have bpen very 
clearly admitted by the supr«[^e court of JVeuhYoifk^ 
m their reasoning in the case of Coii ^ dl vs^ Mou$^ 
ton^ 3 John. Cos. 243. and in the decision of tiE^ 
case of JVewtan vs. Galhraii^,r^5 John. fiep. 1 19. 

But in the more recent ease of t^mgerlond vs.: 
Morse Sc (d. before cited, 8 John. Rep. 474, the $ij^ 
preme court of New- York, seem to have left aq 
room to doubt what their opinion ia upon the ques^ 
tion under consideration^^^They directly say ^^k^ 
a tender of cumbersome specifick artic^ coiTto^ 
ly made is a complete bar to a suit on the cock 
tract," and that in such ^ase "the creditor must 
resort to the specifick articles tendered, and th«( 
the person in whose possession thcty ar^, holds th^n 
as his bailer, and at his risk." 

This opinion goes the whol^ leugth of the jirefih 
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ent ease, and froiD the deeervedlj higb reputation 
of the c. urt that gave it, and the rery caatioua man« 
ner in which itQ decisions are liniforady givea and 
repcHTted, we consider it entitled to very great re. 
speet and consideration. 

The law of consignation referred to hy the court 
in this case, in illustration of the effect of a tender 
of speeifick articles, is thus stated by Pothier in hia 
Treatise on Contracts — *'the greatest portion of 
which admirable Treatise,^' in the langus^e of thef 
celebrated Si^ WiUiam Jme$y ^is law at Westmin^ 
Her as well as Orfecww." 

"The effect of the cohisignation'' says Pothier, iiv 
No. 545. ^s, that if it be judged vaKd, the debtor 
is holdeh to have been discharged by it-*«and al- 
though i^btilitate juris he remains proprietor of 
the coins consigned till they be taken by the cred- 
itor, they Cease to be at his risk and lie at the cred^ 
itor^s— who from being the creditor of a sum of 
mfrney as he was before, is now become creditor 
of those coins tanquatii certoruin corporum,, and he 
is a creditor no longer of bis debtor, who has been 
fulfy discharged by the consignation, but he is a 
creditor of th6 consignee who by the consignation 
obliges bimSelf tanquam ex quasi contractu to re- 
state the x^ns to the creditor if the consignation 
bejudged vaMd, or to the dejbtor who consigned 
them, if it be declared null.''' 

Sifehisthe effect of a consignation as laid down 
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hyP o A i er i t s analogy to the effect ofatenderas 
stated above k Buffidently obTMHia 

*Tlie doctrine d atiandoniDent in insurance cas- 
es, as stated by MimhaM in his Treatise on Imur- 
ances, Ibmishes another illostration of the princi- 
ple fiur wfaicfa we contend, and an undoabted au. 
Ihofity to diew that property may and does s* »ine. 
^nes pass by f^ration of law, not only without 
but even against the consent of the party in whom 
it vests even after his express rafosal. 

ft is said in his treatise to be well settled, «*that 
by die abandonment of the ship the insurer be- 
comes tiie legal owner*-4s liable for all her outgo- 
ings« and is mtitled to att her foture earnings, and 
thk whether the abandonment be accepted at the 
tune it is made^ or r^iised^f made in due time 
and for snfficient cause, Jfersfcoff ^602. — and in the 
case of the Umitd hswnmm Company vs. Scott, chief 
justice JCwi/ said — **the very essence of abandon, 
ment consists in a cession, and amounts to a com- 
plete transfer of the property.** — 1 Jokn. Rq^. 106, 
114,249, 592.-^ Cains' Bq^. 280.~1 Cains' Rtp. 
292.-6 John. Rtp. 310.— 2 Mass. Rip. 39.— JJISfiw^. 
R^ 563.-4 Craae. Rq^. 29. 31.ii. 202. 

From all this it is manifest that the ^fect and op- 
eration of a tender of specifick articles as stated 
above, is not a solitary or anomalous case in the 
law-*it is just and equitable in itsel£*-accoids 
with the general princijples of other, cases, and is 
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supported not only by sound reason but by respect- 
sihle authority. 

The opinion of the court was delivered by 

Richardson, C J. The plaintiff cannot prevail 
in this action, unless he has shewn a legal title to 
the leather, which is the subject of contest, vested 
in himself. The question then to be decided is^ 
whether upon the tender of the leather by the de- 
fendant in pursuance of his contract, the property 
vested in tl^e plaintiff, notwithstanding his refusal to 
accept it. It therefore becomes necessary to 
look into the nature and consequences of a tender 
and refusal. 

In some cases the debt, or duty, is dischai^- 
(^d by a tender and refusal ; and in other cases 
it is not. 

Thus a tender and refusal is not a discharge 
of a bond with a condition for the payment of mon- 
ey ; nor of any promise to pay money ; but the 
duty remains ; and he, who pleads a tender in such 
cases, must alledge, that he is still ready to pay 
and bring the money into court. Bacon's Jlbr. 
''Tender,'' F.— 1 Co. Lit. 207.— 9 Co. 79. Peytoe's 
case. ' 

When the debt, or duty, is not discharged by a 
tender and refusal, it is very clear, that no title to 
the particular money tendered vests in him, to 
whom the tender is niade. And it was formerly 
held, that if the plaintiff refused the money, when 
braugbt into court,, and took issue upon the tender, 



168 AM WSAT OH rm LAW OF COWTHACTS, 

the d^feiKlaot might take the loonejr out ofcmirii 
and, if the issue were found against the plaintiff, 
he lo8| the money forerer—Cti. LiU. 207.^-2 BoBL 
M. 524.r---€^ro. J&e. 126. Although the law ia now 
altered in this respect and the defendant is not al- 
lowed to take the money out of court, when <^ 
l^aintiff denies the tender, yel.the present practice 
is by no means founded upon the supposition, that 
the money vests in the plaintiflTupon the tender.— r 
I Bo9. 8r Pul. 332. Le Gre^Uf vs. Cook. — 1 TidcTs 
Prac. 566. — Lanv^s PI in assumpsit 470. The old 
doctrine was founded upon the year book of 21 E. 
4. 25, where the case was this. In debt upon a 
bond with a condition for the payment of 40t on a 
particular day, and a like sum on divers days after- 
wards, the defendant pleaded payment of all the 
sums on the several days, except the last day, and 
as to that he alledged, that he paid to the plaintiff 
on the last day 20l and tendered 20?. more which 
the plaintiff refused, and said that he had alwajs 
beei) ready and still was to pay the 20/. and broi^hf 
the money into court. The plaintiff refused to re- 
ceive the mcmey and took issue on the tender.—* 
The court said, that the defendant was entitled to 
take his money out of court and it was delivered 
to him. The reporter says, **no w thtis the intent 
of the plaintiff is by this issue to cause the whole 
obligation to be forfeited, and it seems, that if djis 
be found against him, he shall never have the 2ft?. 
for since it is delivered to the defendarft agdiii, 



' . 



SC4t TUB PA¥MfilfT OW flPBClPICK ARTiCLEa. 169 

l^re i» no Way to make him pay it. And abo the 
plaintiff has made bis refiisal a matter of record, 
and took the nssue at his per.L*' This last remark 
Beems to hare given rise to an opinion that the de- 
fendant was allowed to take the money out of 
court, because the replieation to the plea was a 
refusal of record to accept the money. — Baeon^i 
Ji6. Tender F. pl.U. ^Barnes 3da HiUv%. WiBimif^ 
This reason BuBer^ J. in Le Grew vs, Cookr very 
justly considers as absurd. The true reason was 
this, In ancient tmies, wheh the condition of an ob. 
ligation was broken, the obligee was entitled to re- 
cover the whole penalty, however small the dama- 
ges sustained might have been, and the courts of 
common law had no power to relieve the defend- 
ant if therefore the plaintiff had been permitted 
to take the money tendered and abo to take issue 
on the tender, if the issue w^s found in his favour^ 
he would have had not only the money tendered^ 
but the whole penalty of the bond besides ; which 
would certainly have been unreasonable. But 
now in actions of assumpsit, &c* and even in debt 
upon bond which can be cihancered, there seemi 
to be no reason why the plaintiff should not be al* 
lowed to take (he money tendered in court and 
also traverse the tender, because even if the issue 
be found for him, he can recover no more than 
what is in justice due to hioL 

The defendant never wastuor is he now com- 
pelfod to tender the m<»ey in court* because anj 

22. 
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title to the money itseli ib^ vested in the plamtiflT 
but because the rule of law will not permit the de- 
fendant to be discharged from the debt, till he has 
lodged the money in court for the use of the plain- 
tiff. This argument is strongly fortified by the 
practice of permitting defendants to bring money 
into 'Court upon the common rule, which is in all re- 
spects equivalent to a tender and is substituted i& 
the place of it. 

But there are many cases in which a tender 
and refusal amounts to a discharge of the obli- 
gation. 

Thus if a man make a single bond, or acknowl- 
edges a recognizance and afterwards make a de- 
feazance for the payment of a less sum at a day 
certain, if the less sum be tendered at the day, the 
bond or recognizance is forever discharged, and 
the obligee or conusee has no remedy at law to 
recover the sum tendered. — 1 Co. LUt. 207. — ^Saun- 
ders 48. FoweU vs. Forrest^ note 1. As the sum ten- 
dered is collateral to the obligation, and not par- 
cel of it, the law does not compel the obligor to 
bring it into court, in the suit upon the obligation, 
but discharges him upon his shewing a tender ; 
and no action can be maintained on the defeazance; 
the obligee is t-herefore without remedy. — Bacon^s 
Mr. Tender F. pi 5. &r pi 4. 

So if A. without any debt or duty preceding, 
enfeoff B. of land with condition for the payment of 
100/. to B. in native of a gratuity, and, A. tender 
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- the money, and B. refuse it, the land is discharged ^ 
forever. Because the lOO/Zis collateral to the land, 
and B. has forever lost the money, because he has 
no other remedy to recover it. BatwCs Jibr. Tender 
/^. jd. 3.-^Co. Liti. 209. 

But if A. borrow of B. 100/. and after mortgages 
land to B. for the payment thereof, if A. tenders the 
money and B. reiuses it, A. may enter into possess. 
ion of the land, and the land is freed forever of the 
condition, but yet the debt remains and may be 
recovered by action of debt. Co. Litt. 209. 

In none of these cases is the obligation discharged, 
l>ecause any title to the money tendered vests in 
the obligee upon the tender,for if it did not, he sure- 
ly might have some remedy to recover it,and would 
not b^said to have lost the money forever. Be- 
sides, in the case of a mortgage for a precedent debt, 
if the money tendeirfed vest in the mortgagee, when 

. tendered — ^not only^ the land, but the precedent 
debt, ought to be considered as discharged. 

In an obligation with condition for the delivery of 
specifick articles, a tender and refusal of the articles 
is a perpetual discharge. Thus if a man make an 
obligation of 100/. with condition for the-delivery 
of corn, timber, &c. or for the performance of an 
award, or the doing of any act, &c. this is collateral 
to the obligation, and a tender and refusal is a per- 
petual bar. Co. Lift. 207.-9 Co 79, H. P^toe*s case. 

So if a man be bound in AOO quarters of wheat 
for delivery of 100 quarters of wheat, tf the obligor 
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teoder at the daj the 100 quartera^^e sball not plead 
UDCore pristi because albeit it be jpanel of the 
condkiooi yet t^j be bona peritara, and H ish 
charge for the ob%or to keep tbeiiiu~^o. LiiL 207. 
From a remark of Coke upon this example of an 
obl^ratioa for the delirerj of wheat, it is rery clear, 
that he wa^ of opimcm) that the obligee had no rem* 
edy to recorer the wheat tendered. For he fia.j8^ 
^^and the reason wherefore in the case of an obli- 
gation ibr the payment of money, the ram mention- 
ed in the condition is not lost by the tender and re- 
iiisali is not only for that it is a duty and parcel of 
the obligation, and therefore is'not lost by the tender 
and refosaU but abo for that the obligee hath reme« 
dy by law for the same/' This remark has no 
point whatever nnless the wheat is to be consider- 
ed as lost by the tender and refusal. 

In the case of an obligation or contract for the 
deliyery of specifick articles, &c. the duty is not 
discharged by a tender or refosal, because any title 
to the thing tendered vests in him who refuses it, 
for in that case the condition or contract must be 
considered as performed and diould be so plead- 
ed, bat because the defendant having done all in his 
power to perform the conditioa or contract, and 
having been prevented by the foult of the other 
party, the non-performance is by law excused.^ 
This is evident from many cases that are to be 
fomfid in the books. <^« 

Thus in MoIMm vs. Lwte.*^^ Mm. Eep. 474 
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To an actioii on a contact to deliver 27 oak bar* 
jreU at the defendant's iic»Qie on a particular dayv 
ii wafl held to be a good bar, tibat the defendant 
bad the barrels ready at the time and place, and 
x%o one came on the part of the i^bintiff to receive 
them. In this case it will hardlj be contended^ 
tbat the barrels became the property of the plain* 
tiff^ merelj becanse thej were readj. 

So in the case of SUngerkmd tb. Mone^ 8 John^ 
sen 474, whidi was an action on a promise to d^ 
livier to the jdaintiff goods,* which he had bailed to 
the defendant, a tender and refusal was held to be 
a good bar; Yet it is very clear that no property 
vested in the plaintiiTnpon the tender, the proper* 
ty being in him before. 

f In the case of Wili 8r Orem vs. Ogden^ 13 Jcki^ 
son^s R. 56, which was assumpsit on a promise to 
pay the plaintiffs 270 dollars, in drawing plaster 
from Itluwa to Oswe^^ it was held to be a good de* 
fence, that the defendant went to the place and o& 
fered to draw the plaster, but the plaintiffs had no 
j^aster there. It was a good excuse for the non^ 
performance of the contract. It was also held that 
the plaintiffib coidd not recover back the consider-^ 
ation of die promise paid. They were therefore 
without remedy^ 

The case oiBoynton vs. Emerson^ decided in this 
court in the county o( HiBiborough^ October term^ 
1796, is a direct authority upon this point. It was 
trover for certain neat cattle. It appeared in ev** 
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idence, that one P. Wright, bad by note contract- 
ed to pay Baynton a certain sum in neat cattle to be 
delivered at a -certain time and place in Stoddard^ 
and to be appraised by indifferent men. At the 
time and place mentioned in the note, Wright at- 
tended with the cattle, and had them appraised 
agreeably to the contract. But Boynton did not 
attend to receive them, and Wright turned them in- 
to the highway. This was in December 1791 . — 
Boynton lived in Massachusetts^ and Emerson to pre- 
vent the cattle from starving took them into his 
possession and fed them, and gave Boynton notice 
that he had the cattle and requested him to send 
and take them. This, Boynton refused to do, but 
commenced an action against Wright upon the con- 
tract ; this action however he afterwards abandon, 
ed and became nonsuit. After this in 1795, Boyn- 
ton demanded the cattle of Emerson^ who refused 
to deliver them without pay for their keeping. — 
Boynton refused to p&y any thing for keeping, and 
brought the suit against Emerson. The court were 
of opinion that Boynton had no property in the cat- 
tle, and could not maintain the action. 

On a former trial of the cause now before us in- 
1815, the court, (l^ivermore and Ellis justices) af. 
ter mature consideration, were of opinion that 
Weld acquired no property in the leather tender- 
ed. 

It is believed, that it may with great safety be af- 
firmed that there is nothing in the English bookie 
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nor in the decisions of our own courts that gives 
the least countenance to the supposition that when 
specifick articles are tendered and refused, the 
property still passes. 

It seems however that a different opinion for* 
merlj prevailed in Connecticut. — 1 Root 55 &r 443, 
— 1 Swiff s Sys. 404. But it seems to have been 
formed without due consideration, and stands whol- 
ly unsupported by authority. Nor are we able to 
learn either from Swift or Root^ the grounds of the 
decision. 

It also seems from some remaris:s made by indi- 
vidual judges in the case of Slingerland vs. Morse^ 
8 John. 474, and in Coit &r ah vs. Houston^ 3 John^ 
casesj 242, that an opinion is entertained in ^^te;- 
York that property may pass upon a tender and re- 
fusal. But in neither of those cases was that the 
point before the court, and although we entertain 
the highest respect for the talents and legal learn- 
ing of the judges, who seem to have intimated such 
an opinion, we cannot rely upon their^obiter dicta 
on points not before them, in opposition to the 
whole current of authorities from the earliest 
times. 

It has also been contended on the part of the 
plaintiff, that there is a strong analogy between 
this case and the case of abandonment upon a pol- 
icy of insurance when the property often vests m 
the underwriter notwithstanding his refusal to ac- 
cept the abandunment. But we thi^k th^it the an- 
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Bmr which the defendant's couafiel has girtnto 
diis ai^goment is decisire, and that the resting of 
pMpertj in case of an abandonment depends np* 
on circumstances peculiar to th^t species of cenr 
tract and that the supposed aoak^ &ils alto- 
gether. 

Thus k seems thai the doctrine for which the 
plaintiffcoiitendS' is n<^t onlj whoUj unsupported 
bj anj adjudged case^ which is . entitled to have 
any weight in the decision, but stands contradict- 
ed bj the whole current of authorities from the 
earliest to the present time« The principle ta be 
deduced from adjjadged cases oi the most unques- 
tionable authoritj is undoubtedly, that a tender 
and refusal of speeifick articles tramfers n^ pi^op- 
crty. 

Nor does this principle rest upon reasons in any 
degree unsatisfactory, nor can it prejudice any 
party to whom a t^tider is made, provided he takes 
care to be well instructed as to his rights and d^ti- 
ties, and to act with good faith. In the present 
case when the leather was tendered, the plaintiff 
had a right to takea reasonablie time to examine the 
tender, and to ascertain the quality and quantity of 
the leather tendered. If upon examination he 
found' the tender suflScient, it was his 4nty to have 
accepted it, but if on the contrary he found it de- 
ficient, he had a right to reject it, and diemand of 
the d^ndknt a fiilfilment of the contract according 
to its terms; but as on die one hand the defendant 
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WaB boiind at his peril tp make a sufficient texAef^ 
90 on tbe other hand the plaintiff refused the teft-r 
der, if sufficient, at bjs ow^ peril. This was no 
hardship upon the plaintiff He could as easily 
^scertam whether the tender was sufficient as the 
defendant comM. The adrantage whicti the de^ 
fendant has in being discharged from his obligatiof) 
and still keeping the leather, is m^relj acciden- 
tal. When the plaintiff wrongfijlly rejected the 
leather, the defendant might have left it in the 
street, and have suffered it to have been lost or de* 
etroyed, and in so doing he would have done no 
injdry to the plainfiff ; but the law did not compel 
him to do this, which would have Veen an idle 
waste of property, but permitted him to keep it j 
nor did the law impose the duty upon the defend, 
ant of being at the trouble and eipense of keep« 
ing it for the use of the plaintiff, who had refused 
it, but permitted him to have it to his own use.--* 
And there is no reason why the plaint^ should 
now recover the value of the leather from the de* 
fendant any more than there would have been, had 
the defendant left tte l^a^er in the street, and 
permitted it to be destroy^^as }t might have beea 
if he had not kept possession of it. There may 
be more hasard in rejecting a sufficient toi\der» 
tfbanin not making a siafficient one, becami^ the 
one is done at the peril of loosang the dej^, tl)e oth- 
er is cmly at the peril of being compelled to pay 
HkB mopasy in iieii of specifick articles* B^t tjtie 

23 
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plaintiff has no reason to complain of this ineqnal^ 
itjr, fbr it was his own choice to take the bazardy 
and he has lost his debt by his own act. 

In this case the dispute between the parties 
seems to have been whether the quantity of leather 
was sufficient, and that question depended upon 
what was the cash price of leather. Had the 
plaintiff'been well advised, he would not have re- 
jected the tender at the risk of his debt, but would 
have received the leather and endorsed the quan- 
tity upon the note. He might then have brought 
an action upon the note to recover the balance, and 
have settled the question without incurring any 
hazard but that of costs; But he saw fit to take a 
different course. This was probably done through 
an innocent mistake, and if so, it was his misfur. 
tune, but cannot alter the law. However innocent 
the mistake may have been, he has no right to ask 
an indemnity from the defendant, who seems to 
have been in all things equally innocont. And as 
he chose to exact of the defendant a rigid compli* 
ance with the terms of the contract, he must not 
complain if the defendant now chooses to shield 
himself under the rigid rules of the law. 

Judgment on the verdict^ 
It seems to have been considel-ed -by the court 
and the bar, that the authorities cited firom Coke, 
conclusively settle the point in the case, that a ten- 
der arid refusal of^pecifick articles is of itself a 
discharge of the debt, and yet that the property of 
the article^ tendered r emaina in the debtor j and 
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ihsX he may^ after the tender and refusal, convert 
thejo) to his own use, without being accountable to 
the creditor; in short, that the articles tendered 
»re lost to the creditor by a tender and refusal ;— , 
and the great question was whether those authori- 
ties were supported bj reason. 

Previous, to a particular examination of the au- 
thorities cited, it may be useful to inquire why it is 
necessary lor a jurist to know the reason of the law, 
or the reason on which a particular case was de- 
cided ; and to point out the difference between a 
judicial examination of a decided case, in order ta 
ascertain on what reason the decision was made« 
and an inquiry lyhether the decision was reason* 
able. 

The former is indispensable in the administra* 
tinn of justice, without which the analogy of the 
law could not be preserved, and the law itself 
would, as supposied by thqse who are ignorant of 
its spirit and reaso% consist of an arbitrary set of 
unmeaning rules, adapted rather to the regulation 
of machines, than, the conduct of moral and ration- 
al beings. 

. The latter is subversive^ ef aU iftw, substituting 
in its, place, the arbitrary ^MfMH oithe judge. 

That a knowledge of the reason of the law is in- 
dispensable in the, administration of justice, is so 
forcibly ex(H*essed in the conclusion of Sir Ed- 
.ward Coke's Commentaries, that I take the liberty 
to insert it at length, being persuaded that it wiU 



Be neither useless nor oninterestiiig to mmt nUA* 
en. ^When I had finished this irork df the first 
part of the institutes^ and looked babk and cmsid^ 
ered the multitude of the tbnclusiem in Uw^ the 
manifold diversities between cases aad pointi of 
learning; the variety almost infinite ofattthf^itiies, 
abcient^tcohstant, andmbdern; Itnd withall their 
dmiabte and admirable conaent in e^ many subcesd^ 
ions of ages ; the many chatoges ^xii altetaHbtts o{ 
the eoinmon laW and additions to the tome, even 
ftiAce our author Wr6l!e, hy many atte of J^sdrliainfent, 
ahd that the like work of institntes had tiM b^en 
attempted by any of our profession whom I inigM 
imitate, I thought it safe for me to follow the ^rave 
and prudent example of our worthy author, not to 
take upon me, or presume Ihat the ^adefr sifould 
think that ail that I have said herein to be law >^ 
Yet this I may safely affinn, that there h nothing 
herein but may open some wih^Ws of the iaw, to 
let in Aot^ light to t^ stMetot by diligent ft^irich 
to see the ^e'ci^ts of the law, or t6 move him td 
doubt, and withaH, to enable him to inquire and 
learn of the sages, what the law, together With the 
true reason diereof, in thefse cases is : 'or lastily, tip" 
on consideration had of otr old f^ooks, lawes, aild 
records (whieh a^e iiiil of venerable dignity and 
antlqttity) to find 6ut where smy ^teratifon kadi 
been, upbh Ivhat ground the law hath beeh ^ince 
changed ; knowing for certain, that thelalilris 
unknown to him that knbw^tb jM>t 'the f^tobn • 
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thereof bhd (faaf tfafe khiwii c^rtfeiinty of die law 
u tbesafet)^ offiH. Iliad omie intenddd^ for the 
e&aef^fx^virmiuiAevkUto hilre mikleataUe totheBe 
kii^titiites ; but i^hen 1 cmisid^red that tables and 
ai1^ridg>iHilto(fe ^re mnst t>nifilable to them that make 
thems i hate left thAt work; to ei!^/ studiouft read<- 
er» And filrotfiireweU. to oar * jarispnkd^nt, I wish 
unto him the gladsome light of joris^pi^udence, the 
loreiitientif icant)^rance,tiie etabilitj of fortitude^ 
atid the ^Milidity of jurtiee^ -' 

The jbllownig passage from Cokeys Repofti 
i^e#, thut »lthougfa the eommon law be fouiided 
oh-reasdn, yet wben a rale of deeisiofi has b^eii 
settled, it is not to be set aside because the Jtodge 

mey tU^^ it imins^iNinabl^^ Thitt wheti a ^ifacf** 
pie liM been eettied byk e^rse o^ Judieial decfS^ 
i<^!tt, Ui« sidae |)^no^e is t6 g^^t^m ki all analo^ 
goua canes) and thul «owse ^ ^iMtltltl teasoi^ 
ingwhifehis pursued 1ft ^ «^^iiea1$ib¥i of isueh 
pi^n«9ipled to 0C^^q«i^t tases^ is Whu^ Silf^fid^ard 
0^0 in tiffe ^lloW^kg )[]fe(^age %eMis ^M aHi^a) 
I'e^on of the kw. «Ai6bMit)Wrsy c^fltihA between 
^rMe4 11^ ^^ard by th^ kingM»d ^tttetiee gi^en, 
^^eh WkB t^pkkled, ^ Ms, that ft did Mon^ 
td%he^m»io«llaw: tlveft th6 kiiig said^ that he 
thba^t the taw Wa^«)and«d tfpbn l«fase^> knA IhM 
fae%i]Af>ttei^ bad masdh, ais weR a* thejadges: 
to which it was ahswtflhed by mt^ that trtre iitw^ft 
that GhA hdl endowed hilt tta^ty lirfth etroellent 
ideiU^ ai!^ *^mit eadt^^ bet Us 
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IDajesty ttras not learned in the laws of his reahu 
of England, and causes which concern the life, 'or 
inheritance, or goods, or fortunes of his subjects, 
are not to be decided by natural reason, but by ^ 
the artificial reason and judgment of the law,which 
law is an art, which requires long study and ex- 
perience bef<»re that a man can attain to the cog- 
nisance of it/^ 

Every decision however is not binding as an au- 
thority, but some decisions are set aside, not be- 
cause they are judged to be unreasonable, but be- 
cause they are repugnant to the principles of tb« 
law previously settled, they are pronounced not to 
be law. 

- • The subject maj be fully illustrated by t^e case 
of Weld vs. Hadley. By the authorities cited from 
Coke LdtL the principle appears to have been set- 
tled, by a course of judicial decisions, that if mon- 
ey be tendered in performance of the condition of 
a penal bond, and, to an action on the boad,the de- 
fendant plead a tender of performance of the con* 
dition, which is traversed by the plaintiff, afid . the 
issue be found against hijpt the defendant shall 
have the money and the plaintiff*, loose his debt for 
eren This became the settled law of the land, 
and no court had a right to set it aside, because 
they might think it unreasonable, it would be a vi- 
oifition of the righto, of the debtor. 

Jt appears als^hy the authorities cited frpm Coh 
l4ttH that specifick^ articles tendered in perform- 
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ance of the condition of a penal bond, were lost to 
the creditor by his refusal to accept them and hie 
debt was forever barred. This having also been 
settled by a course of judicial decisions, became 
the law of the land, and no court had a right to set 
it aside as unreasonable. Thus the known cer* 
tainty of the law is the safety of all. 

But ii the principle settled by the authorities 
cited from Coke, th&t the creditor shall loose the 
property tendered, be^ found on examination to 
have been an exception to the general principle of 
law, that the creditor shall be entitled to the thing 
tendered, if his debt be thereby discharged, and 
that this exception was founded solely on the rea. 
Bon, that the creditor in case of non-performance 
of the condition, recovered the whole penalty, the 
court at that time having no power to chancer pe- 
nal bonds ; it follows that when the courts were 
empowered to chancer penal bonds and the cred- 
itor could recover only the sum justly due, the 
reason of the exception ceased, and the exception 
with it. 

Reason and analogy require that it should be so 
decided. The case of a tender of specifick artic- 
les in performance of the condition of a penal bond, 
became perfectly analogous to a tender in per- 
formance of a simple contract; and should the 
court still decide that the creditor by d refusal of 
specifick articles tendered in performance of the 
condM<m of a pepal bond shaQ forfeit his debt and 



the artielat tendercfd, Boqh decision would be set 
Mide, not aa being upreadonable, but as being re- 
pogiiant to the general prinoiple ef law, that the 
creditor shall be entitled to the thing tendered, 
if his debt shall be thereby dischai^ed, and thus it 
appears that the law ie indeed unknown to him who 
knoweth not the reason thereof. 

The first point in the case of Weld vs. Hadlej 
which the court undertake to establish by the aa« 
tbofities cited, is, that the property in the thing 
tendered is not by the tender and refusal transfer* 
fed to the ereditpn 

This subject having been fully discussed incur 
fonner e^^amination wto the natnire and effect of a 
tender ^.nd refusal, it is unnecessary to examine the 
authorities cited, to shew that they clearly estab- 
H^ th«t point, A pase from Co. Liti 207, is cited 
Itp prove that, if to an action on bojdd the defend- 
ant plead a tender and refusal and bring the B)on* 
^y into pourt and the plaintifftake issue upon the 
tend^f and the issue be fcmnd against him, the de- 
fendant shall have the money and the plaintiffloose 
his debt forever. ThU authority it seeing was cit- 
ed for the double purpose of shewing that proper- 
ty is not, by a tender and refusal, transferred to 
the creditori »nd that in some eases the creditor 
is and ought to be subjected to a lo^s of bis debt, 
by a wrongful refusal of the thing tendered. By 
an examinntion of the principlee on M^hich this de*^ 
eiaion was feunded* it will appei^ that the rea^oof 
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which supported it have loc^ since ceased, the 
rule of law ceased of coarse, and has become oh* 
solete. At the time when Coke wrote his insti- 
tutes cQHrts of law had no authority to chancer 
bonds, but, in case of a breach of the condition, the 
creditor recovered the whole penalty. During 
this period it was, that the practice originated of 
fixing the amount of the penalty at twice the a« 
mount of the debt or demand, and both parties to 
the contract understood that if the obligor failed of 
paying the-sum due, according to the terms of the 
condition, the debt became doubled, that the debt- 
or was bound to pay, and the creditor had a right 
to recover the amount of the penal sum. Since^ 
the law has been altered, and it* has. become a mat* 
ter of course to chancer' bonds, and, in all cases^ 
to render judgment for the sum justly due, it hu 
become perfectly immaterial whether the penal 
sum of a bond be twice, or three times the amount 
of the debt, yet this practice, then introduced of 
fixing the penalty at twice the amount of the debtt 
still continues. Now it is evident that under the 
ancient system creditors would ahnost universally 
secure their demands, aiid the performance of du- 
ties, by penal bonds, as being more beneficial than 
notes of hand, or other simple contracts. Report- 
ed cases also, as well as the abridgements an4 
digests of the laws of those times, shew that actions 
on penal obligations formed an important branch 
of the law, and tliat simple contracts scarcely 

" 24  ' 
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^iaed MCT ^^^S^ ^ Tier^few fonoB ef aetioBBon 
pimple contracts vere tlieo in use. Hence lord 
Coke in treating of a tender and refusal, confines 
(uHHie^w^pUj^tu the case of penal bondi, and to 
^states upoH co¥(4)tiQn». mot adverting to any ease 
of aifimple «ontj!aci. 

Another 4;onsequence would aa eertainlj £s>lioi^^^ 
the anciei^t eyatem ; creditors, for tlie parpose of 
doubling (hejir debta, wcMrid bfi disposed to avoid 
the perfoni^ance o£ the condiiticiv mA at all tkaes 
WwilUng to admit thj^ perfiormwce. And courts 
of justice must have constantly witnessed the era- 
^n(M[is and base sabteriuges. of avaricioi^ cceditors, 
jjatiheir anxious pursuit after the^ penalty : conduct 
at all times move odiouatban a wast of punctuafity 
^d nagilBct of payiaent^ oiv the j^art of the debtor 
for the credi|0]r laatay always receive hia pay, when 
ofiered, but^ debtor is not always able tp pay^ 

Men are ever fond of games of chance; thistFait 
in the human' cbaractor is discovered in the uiirfu* 
tpred savage am well as in civilised mm* True 
the .most uncultivated at the one extreme and tliose 
w^o consider themselves tk^ most refined, at ^e 
otiker, are most tutopLicated with games of chancev 
and acquire the mofl^ inveterate hal»t ^ gambUng- 
from the same^ cause. The uncivilized man not 
being ca|>abie of intellectual eigoyment &nd^ po 
other mode of spending that time which hanga 40 
heavily upon hiip; and tbo civilised maji who has 
nq taste for intellectual* enjoyment, resorts to the 
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gaming table for the same purpose. B«t in ail 
Btages of ciyilization, and among all claBses of men, 
vrediscorer the same principle of our nature, in a 
fondness ^r gambling. It is the uncertainty of thi 
eventt it iil the chance of recovery, that often in- 
troduces a habit of litigation, which sometimes 
continued through life, but more frequently is en^ 
ded by porelrty. 

What then must have been Ihe habit of gambling 
acquired Under the ancient system? hdw bfteil 
would a creditor refuse to acciept of the peifdlrlli^ 
ance of a i^onditinn on the most shallow pr^teiices^ 
and risque a trial on a ple^ of tender, on the barl 
possibility of recovering the penalty ; thus unrea^^ 
BOtiably distresnng the debtor: and what remedy 
Would naturally occur to ' the court? The very 
one which was ap{died. The court said to the 
creditor, receive the mofaey which is your due, and 
which your debtor has brought into court, in datis^* 
faction of your equitable claim, if you please; if 
not, traverse the plea of tender, and p]H>ceed with 
your game of chance ; but remember, the g&me 
shall be a fair one, the chance shall be equal ; if 
the issue be found in your favor, you double your 
debt, but if ibund against yoii, yoii {oos^ it altd-* 
gether. Nor is this founded on conje<^fii]^e, itii^ 
supported by authority. 

The following passage from Viner 20. 190, shews 
that in ai^ action on a penal boiid, if the defendant 
l^tead p«ifomiance of the condition, and bring the 
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money into court, the plaintiff traverse the tender, 
and the issue be found against him, the defendant 
diall take the money, and the plaintiff shall loose 
bis debt, because he has wrongfiiUy att^npted to 
recover the penalty, of an honest and punctual 
debtor.-^^^In debt on an ob%ation for iOOL condi- 
tioned for the paym^it of 501 if the defendant 
plead a tender of the money, and bring it into 
court and the plaintifftake anc^er issue, /or mak- 
ing. the drfendant fwfgit his ohUgaHon^ aDd the issue 
passes i^|;ainst the plaintii^ he hath lost the money 
tendered forever, for he has renounced the condi- 
tion, and the benefit of it, by not praying judgment 
for the M. and there is no confession in the case,^* 
that is, the defendant hath not confessed that the 
IQOl for which the plaintiff prayed jud^nent is 
due, he has conlessed that the 50L only is due, 
and for that ^the plaintiff has not prayed Judg- 
ment 

If it be admitted that the reasons given by the 
court are more tecknical than solid, and savour of 
the reasoning of that age, it only shews how strong- 
ly the court were inclined to punish the creditor 
with the loss of his debt, for unreasonably pursuing 
the debtor for the penalty. And even if it be adl 
mitted that the decision of the court in this case 
was founded on no legitimate reason, that the 
wrongful act of the creditor in refusing the mon- 
ey when first tendered by the debtor, should rather 
be considered es that act, by which his debt was 
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forfeited, than the denial of the tender in court- 
Yet there is an obyious cause for the decision to 
be found in the nature of man. To do a wrongful 
act out of court, and, being awed by the presence 
of the judge, to acknowledge it in court, is wonder- 
lullj calculated to conciliate human tribunals ; it 
gratifies their vanity, but to persist In an error 
wounds their pride. 

But the principle that a denial of the tender 
by the plaintiff in court, should work a forfeiture 
of the debt, might have been taken from the civil 
iaw. An anak^ous principle is to be found in th^ 
following passage in Justinian V Institutes, Lib. 4# 
Tit. a. 

But an action of thejfl not manife'st, and an ac- 
tion on account of a slave corrupted, differ from 
the others, of which we have spoken, in that they 
always enforce a condemnation in double the val- 
ue ; but in an action given by the Law Jlquiliaior 
an injury done, and sometimes in an action of de- 
posit, the double value may be exacted in case of 
denial ; but if the defendant confesses, the single 
value only can be ' recovered. In an action for a 
legacy to pious uses, due to any holy place or so- 
ciety, the penalty is not only doubled by the de- 
nial of the defendant, but also any delay of pay- 
ment, which may be adjudged to have given a just 
cause for citing the defendant before a magistrate ; 
but if the legacy he paid before the. citation issues 
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at the command of the judge, the singlb valtie on^ 
\j can be recovered* 

In 6 Bac. 466| it is laid down, that if the plain, 
tiff take issue upon the tender, and it be foand a- 
gainst him, the defendMit shall have the money 
again, for it wa6 at the plaintiils peril to take an is- 
sue, by the finding ot which, his refusal has become 
matter of record ; that is, he persisted .in his W/rong- 
fill refiisaUn the presence of the court, and, as 
Viner has it, prayed Judgment for the penalty, to 
which he was n<^ entitled, and not for the sum con- 
tained in the condition to which he was entitled. 
The reason given by Bacon without this explana- 
tion is perfectly futile. But Bacon extends the 
principle to all casee of a tender and refusal and 
yet the cases cited by him, in support of the prin- 
ciple, are cases^nly where a tender was made in 
performance of a condition* The great business 
^a-jurist ia to apply the principles settled, in a 
particular case, to all analogous cases, and to such 
cases only. A want of attention to (his is the great 
source of error. The most profound jurists are 
Uable to errors of this sort, but nonle so much so a^ 
legal writelrs. In all treatises on the law every 
subject is of necessity treated concisely ; general 
principles are laid down without defining limits for 
their application. The passage cited from Bacf m 
is thus to be taken, trnd although he lays down the 
principle as applicable to aU cases of a tenden 
yet it is applicable only to cases analogous to those 
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<5itedbjbim,tibat ia, to CM«« of a tender mpof 
formauce of a condition or to save a fi>rfeituK i*^ 
more espectaUy as the reaoon given hy Bacon- faill 
if applied to an J other cMe^ 

Since writkig the ahove Hofi^pan -a L^al Btody ' 
has fikllen into mj hands ; abook which shoaldjbe 
id the bonds of ereiy law atodemL The foliowiag 
extract hmoK pege 196^ I insert without any apolo^ 
gj &r ksleof^ not merefy in confiafliiatieii' o#the 
preceding remadcsv hud. aa a ikU and blear iUwtJNN 
tioa of thft wlgect. * : * 

>^Thesouirce o£tbe pmtesl and iBMt aoeitmte 
legal informatiea Ken^io tiut vaiaiima^ books of ve« 
ports of cM^a ai^^aed and determined in^ the^ diBfer^ 
ent eourte ef jadicaikiiee. Te these reporta the^aa^ 
tboTOv of abridgements and digesta oflbe h^ n»e^ 
afanost solefy indebted ; baA fs. tbeae dif»rt0i{H|iw 
port to contain the substanoe of aii^iiifihilqde^tcev 
ported c£M»eS) we cani expect from' Ih^ neither 
fulness noir accnrac^ o£iafi;>mialion. These digester 
and elementacy woitor, therefore, we to> be censidt^ 
eved mefeljf ici the fi^t of well arranged note«*^ 
books; and>are to be read rather £ir ^e ejieamees^ 
of their definitlions^ and the methodical' and hliiifi^ 
ous exposition of principled^ than for plemtttds, 
certointj^ and precision of knowledge. Those - 
who are in the practice of frequently referring^ to^ 
reportSf ha^e occasion to remark how oflHen tfae^ 
autheirittes cited by legal- writers are extendied or 
contracted hf them? either from negligence^ i^isap- 
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preheasionf or in support of tbeir particiikff do^b* 
trines. They find other cases irrelative to the 
propositions, in aid of which the j are cited, and 
not unfrequentlj, precisely the reverse : hence the 
neeessitjr ofsomeftimes unlearning what has been 
Mqiiired in these digests and rudimental works, 
bjr u critical and minute scrutiny into the books of 
reports* Students thus employed in precisely de- 
finmg their knowledge and correcting their nu^- 
taken views, derived from the errors of law-writers, 
their generality of expression, or the yague maimer 
ki which casesiare often staged by them, finally ar- 
rive at the usefiil conclusion^ that abridgments 
9re to be regained wilh > a suspickm of their accu- 
racy; and diat the writer who alwidges least is 
»ost to be relijed on : henCe Viner, as ike reposit- 
ory of certain and ample information, is of all otb- 
ei», excepi the books of reports, the safest for ref- 
er^ice* As the books of reports contain the law 
in the precise phraseology in whidiit was admin^ 
leered by the judges, they necessarily furnish the 
most satis&ctory and. accurate infoimation on eih 
posit ory juri6]n*udenee ; and as the alignments of 
coUjDtseUand frequ^antly of the court, present all 
the motives or reasons why a point should, or should 
not, be established as law, these books likewise 
Qcmiain a rich and abundant fund of censorial ju- 
risprudence. The decisions of courts are seldom 
mere naked judgments or opinions on points drawn 
from the ai^innents of counsel ; but are more fire^ 
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quen% lucid, ample, and learned inyestigationi of 
Hie previous authorities on the sul]ject ; with a 
chronolc^cal and minute examination of each, and 
a. clear exposition of the y»y reasons upon which 
die judgment is predicated. But, in the digests 
and abridgments, the student cannot expect to find 
the ailments for or against, or that close chdui o^ 
reason and authority, by ivhich ibe roles of law, or 
;ihe principles stated^n them, were originally de^ 
cided." 

The court in delivering their opinion adout that 
the ancient law which permitted the defendant, ta 
take the money which he had tendered and 
brought into court, if the plaintiff toqk issue upon 
the tender, &dA the issue was found against hinii 
was founded on the then existing law, wUch Gomr 
pelled the debtor to pay the whole penalty, if he 
failed of performing the condition, and give this as 
a reason; ^^If therefi»re the pfaontiffhad be^en per- 
mitted to take the money tendered, and also to 
take issue upon the tender, if the issue was found 
in bis favor, he would l^ave had, not oqly the mon« 
ey tendered^ but the whole penalty of the bond be* 
side.^ But by no practice of court, either ancient 
or modern, was the plaintiff ever permitted to take 
the money tendered and broi^ht into court; and re« 
cover his whole debt,in addition. This J^hen can- 
not be the reason on which the ancient law was 
founded ; and I cfm conceive of no other reason 
tl^an that which has before been given,, ^ j, 

25 
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A nomber of ca«« are next cHed to AeW IliaC 
a debt may be discharged by a tender and relasal 
and yet the property tendered, may be l<»t by flife 
refosd. They are cited as appKcable t^ theprln* 
ciple case, and gwng to prove, that the leathefbj^ 
the tender and reftisal was forfeited and remained 
the property of Hadley, even after a judgment m 
his fevo^ on the plea of tender, by which be wa» 
dischax^ from the note- For the more conven- 
ient examination of the cases cited, 1 ' shall trans- 
cribe Aem. These cases are also from Co. lAit^ as 
feUowfl : *«Thus if A. make a smgle bwid or ac- 
knowledge a recognisance and afterwards make a 
defeasance for the payment of a less sum, at a day 
certain, if the le* sum be tendered at the day, the 
bond or recognizance is forever dcftcha^ed, and 
the oldigee or coniisee has no remedy at law to 
recover the sum tendered, as Ae sum tendered is 
coUateraS to tiie obligation and not parcel of it,' 
the law does not 'compel the obKgor to brihg it in- 
to conrt, in a suit on the obligation, but dischar- 
ges him^ upon his showing a tender, and no action 
can be maintained on the defeasance, the obligee is 
therefore without remedy.'* 
• **So if A. without any debt or duty preceding, 
enfeoff B. of land witfi a condition for the pajrment 
of lOOf. in nature oi a gratuitf, and A. tender ihi 
money, and B. reluse it, A. may enter into the land^ 
and the land is dt^arged forever, because the 
IfiOL is collateral to the land, and 9« has forever 
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lost the mooey^ because lie has no otber remedy 
to recorer it But if A. borrow of B. 100^ and af- 
ter laortgages lai^ for the ( ay ment thereof, if A« 
tenders the IQOL and B. refuses it, A. may enter in* 
ta the iand, and the land is freed forever of the 
condition, but yet the debt remains and may be 
recovered by action of debt" 

The foregoing authorities clearly establish the 

jfoUowing principle ; (hat whenever ia a case of 

a tender and refusal it appears that there is a debt 

due, after the tender and refused recoverable at 

law, the defendant is bound te plead that he is irtitt 

ready, and bring the money into court, oiAierwise 

he ^t not bound to do either. Thus in the case of 

a mortgage for the security of a debt, the debt is 

said to eyist after the tender and refiisal, and con^ 

^equently, the defendant is required to bring the 

money mto court, that the creditor may have it*^ 

without the commencement of another suit. So in 

the case of a bond for lOOiL conditioned for the 

payment of soil; the 50L contained in the Condi* 

tion is said to be parcel of the 100/. ; that is, the 

bond with the condition are together taken as ev. 

idence of a debt to the amount of dOiJl contained in 

the condition, and the plaintiff may have an action 

to recover it,- and therefore, if a tender of the mon- 

ey be plead, it must be with an averment that the 

money is still ready,, and the money must be 

brought into court. The bond with the condition 

are taken as evidence that 50L was due^and that if 



196 A5 ESSAY ON THE LAW OF CONTRACTS, * 

it were not paid by the day the debtor was to pay 
SOL more, that is, lOOiL 

But in the case of a bond for lOOL with asepa-*' 
rate defeasance, conditioned £»r the payment of 
SOL it was considered that the 50/. contained in the 
defeasance, being tendered, prevented a recovery 
of the penal sum; and as no part of the sum of lOOll 
Contained in the bond, was tendered, and as the 
defeasance contained no obligation to pay, it was 
no evidence of a debt ; and as no evidence of a 
debt remained recoverable at law, the defendant 
was not obliged to bring the money into court in 
satisfaction of a debt. 

Now it is perfectly immaterial, as to the ques- 
tion under examination; whether this distinction be 
or be not founded in reason ; whether there was, 
or was not, the same evidence of an existing debt 
in the one case as in the other, or whether this be 
set down with the case where the defendant was 
allowed to tak^ the money out of court, because 
the plaintiff traversed the tender, as another meth* 
od taken to punish an avaricious creditor for wrong- 
fully pursuing after a penalty. For if they estab- 
lish the principle, as they most clearly do, that in 
case a tender be plead, the money tendered must 
be brought into court, if it appear by the pleadings 
that ther^ is an existing debt, in satisfaction of 
which the money was tendered ; that the mon* 
ey, by means of which a debt is discharge, shall in 
all cases belong to the creditor when the debt is 
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thereby discharged ; then» so far as the authorities 
<^ited, have any bearing on the case of Weld vs. 
Hadley, they warrant a judgment in fitvorofthe 
plaintiff;, as the leather was tendered in satisfac. 
tion of a note of hand for three hundred dollars 

The next authority, cited from Coke also, is the 
following. «^So if a man be bound in 200 quarters 
of wheat for the delivery of 100 quarters of wheat, 
if the obligor tender at the day the 100 quarters of 
iTvheat, he shall not plead uncare prists that he is still 
ready to deliver the wheat, because albeit it be 
parcel of the condition, yet they be bona peritura^ 
and it is a charge £»r the obligor to keep them/^— 
In this case it was considered that the bond with 
the condition shew that the defendant was indebt- 
ed to the plaintiff in 100 quarters of wheat, and the 
wheat being tendered in satisfaction of that debt, 
should belong to the plaintiff, whose debt was dis- 
charged, by reason of the wheat tendered, unless 
some excuse could be found for the debtor in keep- 
ing the wheat by which the debt was discharged.— 
The reason given is that if the defendant be oblig- 
ed to keep the wheat for the creditor, as it could 
not be kept without expense, it would throw a bur- 
then on theinnocent and punctual debtor, by the 
wrongful act of the creditor. Now it will be seen 
that the same principle which governed the case 
where the defendant plead a tender of money to 
save a penalty, and the plaintiff by traversing the 
tender lost the nu>ney, will apply forcibly to tlus 
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case. In that case the nn^ej waB bri ugbt into 
court for the use of the plaiotiff, and yet merely be^ 
cause the plaintiff traversed the tender, &tili per^ 
sisting in his attempt to recover the penalty, twice 
the sum which was his duci the n^ney wap ad- 
judged forfeited to the defendant In this case 
there is an additional reason lor the forfeiture of 
the wheat. In that case the money was kept and 
brought into court with a triOing expense to the 
debtor, no reasoDt therefore^ why the money shoidd 
be forfeited, or the creditor loose his de)>t> on that 
account But in this case it would be mor^ unrea- 
sonable to put the debtor to the expense of keep^ 
ing the wheat for an avaricious creditor^ who re^ 
fiised to receive his just due, and wa^ presecuting 
a suit for the penalty. 

We have seen that if mopey be tendered in per- 
formance of the condition of a penal bond, and 
the creditor connnence a suit for the penalty, the 
defendant plead a tender, the plaintiff traverse the 
tender, and the issue be found for the defendant, 
the defendant takes the money tendered and 
brought into court, and the plaintiff* forfeits bis 
debt, as laid down in Co. LitL 207, and that Bacon 
without ai^ other authority beside Coke, extend- 
ed the principle to all cases where the plaintiff tra- 
verses a tender and the issue is found for the de- 
fendant 

It is evident that Coke considered that in case 
peiifihable articles are tendered in perfoimancie of 
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the eotiditioti of a pettal bond, th« debtor was not 
only pentitted to plead Hie tender without att tm* 
core prkt^ an averment that he is still ready, but 
ttiM he was entitled to the pi^perty as forfeited by 
tbe^ tender and refiisal. Bacon does not merely 
extend the principle laid down by Coke, in the 
ease of a tender of cumbrous articles in perform* 
ance of the condition of a penal bond, to all cash- 
es ofatenfterof cuaibroufi articles, but varies the 
prineifile itseK Bacon eiti^uses the defendant 
from pleading With an uncore prist, but does not con* 
sider the property tendered as lost by the tender 
and refusal. IHie reason wbich be gives excludes 
tbe idea of a forfeiture of the property*-4iis words 
are ^for as such goods may have * perished, and if 
they have not, as it might have been an expense 
to keep them, it would be hard to compel a party 
to be ready at all times, after tbe tender and refii- 
sal, to deliver them." If Bacon be so understood 
he was unsupported by any decided case. W* 
have before seen that by the common law, cumb* 
rous articles, when tendered in performance of the 
condition of a penal bond, and refused by the cred- 
itor, were forfeited, but when tendered in satis&c-* 
tion of a debt and refused by the creditor, they 
were left 1h the hands of the debtor, who WiJul 
bound to keep them at all times ready for die cted^* 
itor, and, consequently, was compdUed to pie}id 
the tender with an averment that they were still 
ready. Since Bacon's titAe tjie law on Ihts sub- 
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ject has become nMHre and more misettledf and de-» 
cided caseff more and more contradictory* 

In the state of Nevr-Hampshire, we hai^e seen 
that Bpecifick articles, are in all cases fin^ited by 
a tender uid rdiisal, and the creditor is witlMiiit 
remedj. 

We have also seen that in Vermont it has been 
considered that the property ofspecifick articles is 
vested in the creditor, not only by a tender and re- 
fiisal, but by a readiness on the part of the delrtor 
at time and place to deliver them, %hen properly 
desigimted by him ; that the debt is thereby £s« 
chained, and that the debtor is under no legal obli- 
gation in any case to keep or to take charge of the 
articles tendered or ready to be delivered. 

In the state of Connecticut it is also considered 
that whai specifick articles are tendered, the prop- 
erty of the articles tendered vests in the person to 
whom they are tendered, and are athis riBque.«~- 
If tendered to the creditor at his house, the debtor 
need have no concern with them, but if tendered 
elsewhere and not to the creditor in person, the 
debtor is bound to take care of them as bailee for 
the creditor.—! Smfl^s Digest 294. 
, The common law gives no countenance to the 
principle that the property of the thing tendered 
is vested in the creditor without his acceptance of 
it ; nor is the above -distinction warranted by the 
common law. I have not been able to ascertain 
what form of pleading has been adopted in such 
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<iaMiii Odimecti^iit tf a debtor in |tt4Md|iig' a fei(^ 
ddr hotoBi^e to the craditor i in pefisati^ lior at hk 
hom^ ia oofti^eUe4 to ptei&d ml& ii^ 
'he is fl^ ready, BnMbe plaintiff 4bi«iof0cmr8e pei^ 
wtttd to f efdjr a defiiao4 imd n^fasal, ^ It b so fiu* 
c^reeable to the* principkB o^colnM 

Tfaisbranahofthaiaw has also heexi nender^d 
GMfiised and.coxitradietQi0r foy setting asade the 
acntbimiy of certain anciaiit ciuses, which- re(]uire a 
pita of tender of speeifiok arti^es to: contain an- 
avennipit 4hat . defend«it is stiU ready^ becaase 
tiiey are cited in the, mai^ih of. Coke IMl 7Xsn\^ 
a» « coptradictii^ the j^nciple as laid down by 
Cdbe. One of wbieh cases is Bridihead v& Will- 
son^ rqpearted by Dytf SS, o, Tha ioaae is^ so loose- 
ly reported thatit is. iiapossihle to astertain with 
certainty, cm wbat pnndples it was decided. The 
report ^r note ef the ease is as folk>k8« One Brick'^ 
head broui^hi an.aetion of debt agaii3st Willson for 
4fiqvarters of . Hialt,. asnd declared upon two bills 
oU^atoiy, by w4iieb4hedefend^t acknowledged 
to owe to the said piaifati^ t^efcity quavers of good 
atsd. proper malt, ^to Jbe idelivered Bt-ai^^h ^a day in 
Londcm, in a honse^ hi^c and if ,he SoX^A at the d£^y^ 
that that he should loope : and forfeit. 40 quarters ; 
and .the jdaintiff* avetred that he did not de-^ 
liirer tber 20 qnarters svt the day &c. by rea-^ 
urn whdreof an action accrued kd ' The de^ 
fendaii plead \k tendbr^ at the ddy and place afore-* 
9mAi ofithe aOfoed and suffieieiit quaxters of malt* 

26 



tt^im and tbia ^o^-riipon ithich tbe pbodtiff de- 
mulTCKlf Aod adj^djged . lor the plaiiMpC md he ire* 
miUed ^^itartcrfei&cur-fcNr he ou^ to have «aid 
he Mra8, 9tiU nody to dcliiier Ifae Qtt qutrlevt k^ 

Now ar^ .W19.A0 siipfiQse thai t|ie plaintiff obteqr 
ed judgAeatifek- 40 quarters^ ! and th^ remitted ^ 
(|ftart^a?. ia the facit pix^iiebte? If it be^ wfej 
should it have be^n noticed in ao conciBe a Jtet9a>- 
mentofthecai^, i» an aot al^e phdntiff subae^ 
q^ant to the jodgstieat^ coi>8€)i|iieDfly in r^ iraji af- 
fc^tj^g, Ube dlecisiDu ? The soccesi of the piaiBtiff 
v^ pollwtingi his judgment would q» probafalj^bawe 
beeik Btat^. .' hmust rather^ be taken that tkase 
fa<4$r only iw^bich ware «fiataria|^ in the decfdont^of 
the case, at least, those only .which, took phuije foe- 
fare the jadgiAient was ifbdcvf d, van stated in 
the rgporl, and thto the caaeisbdils:; tfae.phdikliff 
brought hifl a[^tion|/f6r a. petmity of 40 qvarleas of 
malt, the, defendaMfidad a* tendisr of the 3Q ^por* 
tfers contabved i» ithe . conditidin, ibe plaintiff (Sbapiurr. 
red tp. the phmi arnd prayed^Jii^ginentfar tbe2& 
qttartera:aaly.-H-KTlie de£bndan)t instead, o^ sn^ibitH 
tjagto p^ !th». 20 quaitorB;. by aTerring: that Jie 
was iteady to pay thev^ joined vin dMnurcet^. Ai- 
greeably to the ease <jtad fvom 30 Vnmr^ the w* 
misBionby the plaintiff of 20 qaoftera. w^ that 
alone which entitled him« to jiidfniwt^aiid^ conse- 
quently important to be stated b(y^ the repofloCi— 
In the ease cited froia Vinav the defendant was 
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enftil^ to jt]d^«»| b^aoso th^^j^«£iVt^ ilaa iiHt 
otiffiHlftRidck ttte^dum* €4^tkiiieA iti the tjotiditiom 
the whr>l^ s^itti l^idi Wis his duie, wheh tendered, 
Jw* iti tt^nttpTB^^d jdd^^it fdrthe penally, and 
not fyyf th0 sum contained iii the eondkidn^^but in 
the ewe cdted froml iD;^^r it a][)pfearea tfakt (jhe j[)latai- 
tiffif iti$ not prodeenting fab Bait fdr the penalty, Bk 
he prayi^d jtidgment for ttie sfuai contained in tht 
condition only ; and ai flie defendant did not sub: 
mlt to pay it^ by an averment that he wad ready to 
do'sbv the plakitilflr MmB entitled (o judgment for 
the siitn4;diitafn€d in the coiiditidn. if this be a 
correct view of the case cited from Df er, it doed 
not GOtitradict the case cited frbm C(Jke Liti. but 
(jilly serves to i^xplain the j^iA^iples on which that 
c^ffie #as decided. 

The t R(A:^hr. de3,is iilso citel in the margin 
of Ceke lAtt. SO?^ as corttradictifi^ the- principles 
^laid down by Coke, inth6 case of a bond for 200 
quarters of wfceaty condiliohed ftft the payment of 
100 quarters. It may be usefiil to transcribe from 
i?d& the entii'ef chapter in which he treats of the 
pl^ €^ tender $ by which it wiH be seen th&tth^ 
principles laid down by Rolle are perfectly consist 
tent with those laid down by Coke^ or ratber^ it 
wiM appear fliat Rolle lays down . a general riile 
i^nd that Coke states an exdeptioh to that rule. 

^A. cavrinai* with R to pay him 1©/. after 
Mtebacfams and before Pasdal, in debt upon this 
covenant, if the defendant plead that before the' 
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saidtiae he temdertd to the plaintiff the «Mfdl(M: 
and the plaiiitiff rdbsed H^ it is not good without an 
mearepri$t^ an averment that he is still ready* 

In debt on an obligation, if the condition^ be that 
a stranger ^all execute a deed to the plaintiff^ if 
he plead a tender to the plaintiff and refiisal by 
him^ he need not add an ayerment that he in . still 
ready. The law is the same if the defendant him* 
self was to have executed the deed. 
. In debt on an oblation conditioned to penform 
an award, if defendant plead a tender and refusal 
of the sam awarded, he need not add an ayennent 
that he is sliil ready. 

In debt on an obligation to which a ' defeasance i^ 
made by another deed, to pay a less sum, if he 
plead a tender at the day he need not add an 
averment that he is still ready — ^The law is the 
same although the defeasance should be the de- 
feasance of a statute^ • ' . ^ ^ 

If a man convey land to another in fee, Wftfa a 
condition annexed, for the payment df a certain 
sum, if defendant plead a tender of the sum at the 
day, he need not add an avi^rment that he is still 
ready. 

If the condition be to pay a less sum, and the de* 
fend ant plead a tender at the day, with an aver- 
ment that he is still ready, if the plaintiff refiise (he 
money and take issue upon the tender, and this is- 
sue be found against him, he hath no rCTiiedyfor 
the lesser sum, 



^ Soiifhe pleftd' pffvmeat of a purt and a teoAei 

he 96 »tiH readjv and f the pbiptiff rf Awe the itfoney, 
aiid^4ake laBoe uponthepayiaeiit^aiidduB.be'fouiid 
against him, he«faall not have theiiioney, with re* 
Bpect to whieh tke^ defendant plead * that he wm 
still read J, but he might ha^e taken the money be- 
fore issae joiiied; 

tf a man plead a tender^ with anarerment that he 
is dtitl ready, the plea is bad without bringing the 
money into court. 

in debt upon an obligation conditioned to pay a 
less sum at D. if defendant plead a tender and re* 
fttsal, with an averment that he is still ready, it is 
iK^ sufficient for him to say that he was always 
ready at D. but the m<mey must be brought into 
oourt. 

The law is the eame if the condition be to per* 
form an award, and the award be to pay a qertain 
mim at Do-*^t is not a good ]dea to say ready at D. 
(admitting that he ought to plead with an averment 
tbat he is still ready.) 

Mibe thing in demand be so ponderous that it 
cannot well be carried, the plea is good with an 
avement that he is still ready, without bringing the 
thing into eocurt, but in such case he ought to plead 
Aether, to wit, that the thing is so ponderous that 
it caaaot well be brought into court^' 

Jt is evident thai RqUe hi^ reference to a tender 
of ponderous articles in performance of a simple 



cMitmc^ 4rt in otiitr ivclrdo^ ia. ffafir dase^yf ia. cm- 
timet S^tbBi^mttj!0[povt)imm» artiolM 4irfeoii- 
1 J, wfttfaottt aagr . peaalty .• u^ cMe of iMm-fierfonMht:il 
~bitl e<preseiMs aM . if . t^ tUiig inimmMi h^ m> 
ponderous thalit oaMkot mnA be earrioA;. , tbis cs* 
pressiAn ia tidt jtiictlj applwaUft to (be ease elm 
bfmd for lOQ/. Qpuditieeed £^ tbe deliverer of 1<» 
quarters of wheat, for in such casc^ tk^pmalsum m 
the matter in. d^fn^nd. . Bmtidsf ¥» e^ety caAe attft- 
ed bj RoVe« wjii^te th< property wte ic»t by a. ten- 
der and refusal, or, in other wordbi where a plea of 
tender was coiuridered dufflfit^olwitfapjit anav^i^ 
ment that the de^ndafit isst^^rea^'^and also 
the case where the moa^tww lo^t by a tifavi^rse.of 
the tender, *ar^ expre^sl^r sibetted as fiwe^, c^ a ton 
der in > peribrmance of a conditioi}* If RoUe be so 
understood there is no contradiction between tun 
and Coke. 4. 

It was usual for Coke firdm . his ei^bi^raQce of 
learning to dilate, a^d tr|kV!e^out>of.tbe.jca«e beSore 
him; as in H^iir^ jPe^i^^& , c^tse wbich.was anac^ 
tion of ej ectmait ; the defendant {dead > aa« aoeordk 
to which theire wa« a demilrren In discdasinglhe 
quesliiw whether the pteia Was *9afficieiit,€/dce uip- 
dertook t(> state the IsfW ia rektion to a tender iti 
performanqe of (he i^mditien ofafienal^bond. S^ 
in his conwugirtary on l^ttletoo, be frequently UfB 
down principles haling iidana}t|;y to those in th^ 
text — but generally the. priacipleil laid dowori in the 



Foa 9901 FAiernvr tMT ^wuswiok' autioles. ^t 

CooKQ^tMiML »e aaKli>gMui to thoM conttoMdih 
the tesl^M wbcan 

Litttetan trealf onljisifB C^oHnMt Mi condition^ 
aadthe ^sMseqiicflicee ii ate|i4tef ^%6e perfbhn* 
anee of stsidi a c<»id^k«k 6<A:e< in conment^tkkg 
upon tba text embraoM ike case-ef a tender ifi 
perfonaaobe ioi the Condition of a |)ienal bond, as 
beifig a^ialogoos fen the case ki Aid text, but dbe9 
notadTerttop^kUe^ttkae ofateoAer of the perlbnA- 
aiMT el ai mtafkt €Miitt<^dt4^*»a»A y ^t tKi» commen- 
tary of, Gcke has. betdceiiflidfeTed as embracing 
the uphffle' . lam l^ebMipg td a tender apd reliiBaL 

The court iri di^i^refing^ theh^' o|»aioa in thecase 
We}dva»'H4dleyi advert to the o^ RoMbine vi^. 
Lac^^ Mt^fk lOAf. as fiiUowa,r«*^«T|biie in Rot^in^ vs^ 
Linee to ^a9 Mliofi on a tiontoac^ M deliver Hf mh 
h^teh at the 4^iepidatati» hotae on ''^ parliedlar 
day^ it M^»held!to be a gdod^bair^ that llie defend^ 
ant had the barrels ready at the time and places 
aQ^np;one.reaiiie-o»'the ]^tr;ofther piaintifr *lo l^e- 
ceire tbetai* t^ this eaaei^itfl): lie. hardly center* 
de4 IbM^ thfet J^ortvelt' be€»atde the> plaintiff 's mRVG'^ 
ly l>ee*H»^i|hay :ww*5 flwdyv^' - > • ' • 

Tfi*^{thiftJ*o^jfcld^iioe be eo^rfejpided, but when we' 
adv^rl^.%alfa& plea ie that otae^ wUah was a^d^ 
ed a? gocidb&r io^ ibe action^ andr fiad tfaa6 itcee^ 
takiedl an aFenae»ttittit fhe* barrels i)i!erestitif¥eady 
for the.pUEiiiiHffiivliesiever he shoald eatt far them, 
itnugrtibeadiiiif ted that tii&jselgiii^ni ^Hke court, 



dicN^arging the defittdftat from h» ccmtiAct, vrnt- 
ed in the plaintiff the property of the banela 

The defendant might hftve »kept the .btiwebas 
the plaintiff ^ae not present at tiine and jplace to 
receiye them,, and the^plaisAiff f»)ald>nev«r have 
squired a propertjiin them without a dubsckiuent 
assent of^ defendant Bnt the defendant When 
called into csourt for a non^^performaoce jofhia cmv- 
tract; relied in his defence on his haviiig.had ,the 
barrekk ready - at time.and.fdaicey and that be still 
had them ready forthe pkdntiii^ wheiu&iier he would 
call for them ; insisting that the plaintiff ought to 
receire the barrels in discharge of his debt, which 
he was still ready to detiVer-^and ad his debt was 
discharged by the judgment of eourt^ on the :ad« 
mi86i<m of the above fects by the demnireF, the de- 
fendant could not retract, the property of the foar^ 
rels became irrevocably vested ki the plain-* 
tiff 

The court in delivering their opinion in -the 
caoB of WeH vs. Hadley notice the ciseofRix ' vs. 
Strong, as unsupported by authority. — 1 R&6t.R^. 
55. The report or note of the cate as 'taken by 
Judge Root, is as follows :— Trov«^ for a nlii^ber 
of horses. Plea not guilty.--^The facts were, Rix 
bad a note against one Bac4Hi for' 24/. 10«» I^y&* 
ble in hors^ at a certain tme and place in Leba* 
non# Baton tendered, the horses at .titne and 
place,. and Bis reused them, and brought. an ac- 
tion on the note, to which Bacon plead a tender 
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erf the horsed, and prevailed. Rlx then looked foi 
the h^rtses and found that the defendant h^d taken 
them away. Rix went and demahd&d' the horses 
atid brought this a<!tion ; and vefdict and judg- 
ment for the plaifttiiTtd reiiover ; for as thelendef 
was le^l^ the property of the horses was Vested 
m the plaintiiS^' that is, the tender haying been ad* 
Judged t^lid, and the plaintiff having been barred 
of hidd€tion on the note, he aeqcrired a right to the 
horses. Yet it was coni^dered by the court, that 
^ case was decided on the principle, that the 
property of the horses, passed, by the, tender and 
refiisal, to the creditor. If sp, they were correct 
in saying that the decision was unsupported by 
authority. 

It is true if the plea of tender in such casfe, be 
with an Averment that the defendant is still ready 
to deliver the property, the plaintiff may reply a 
dennand and refusal, and render the defendant lia- 
ble on the note, but not to an action of trover fat 
file property, because the property of the thing 
tendered did not pass by the tender. This case 
of RiJ: vs. Strong was the only case cited in pbint, 
attd if considered as an authority, established a right 
of ireeovery in Weld.---And, if we resort to the nat- 
ural law, or that setise of property common to all 
men, it is a sort of self-evident proposition, that 
whetf Bacon was discharged from the note by the 
tender of the horses, the tender operating as a pay- 
ment^ when adjudged to be valid, that the prop- 

27 
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erty of the horses became rested in Rix asr if ie« 
ceived in payment When Rix refused the hoises, 
he left it optional with Baeon whether he should 
thereafter hare the horses or not, for if Rix had 
afterwards demanded the* horses and Baccm refus- 
ed them, it would at most onlj render Bacon lia. 
ble to pay the note ; and when sued upon it, he 
might have waved the tender and kept the horses 
at h\fi option. But as he chose to plead the ten- 
der of the horses, waving all advantage of the 
refusal, and still insisting that the horses sbonld be 
considered as payment on the note, and that the 
note should be thereby discharged ; as he prevail- 
ed and the note was discharged accordingly, the 
property of the horses became vested in Ri;i.— 
This is perfectly analogous to the case of goods 
gold. Suppose Bacon instea^d of giving his note 
for the horses had^ld them \o Rix for the sum of 
24/. 105. to be delivered pna certain 4ay,on the pay- 
ment of the price by Rix, and that B^con wain ready 
at time and place to deliver the horses and to receive 
the pay, agreeably to the terms ^^f the contract, but 
Rix, either did not attend, or refused to receive the 
horses and pay the price ; Bacon was the^ dis- 
charged from the contract, and Rix could never 
enforce it. He had neither acquired any proper, 
ty in the horses, nor could he acquire any right to 
them, without the consent of Ba^on. On the oth- 
er hand, it was optional with Bacon to disaffirm 
the contf aict apd treat it as at an end, apd keep the 
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horses as unsold ; or to wave all objection on his 
part on account of the faihire on the part of Rix> 
alfirm the contract, and bring his action for goods 
bargained and sold, and recover the price ; and 
the recovery of the price would vest the property 
of the horses in Rix, and lay Bacon under an ob- 
ligation to deliver them on demand, in the condk 
tion they might be in and subject to his lien for the 
expense of keeping, and in case of failure, would 
he liable in an action of trover, — 5 Espinasses cases 
251, Martens vs. Adcock. 

The dedsion then of Rix vs. Strong being sup- 
ported by those principles of the common law 
which have been applied to analogous cases, and 
being contradicted by no decided case, except 
that ofWeld vs. Hadley, may be considered as a 
precedent for future decisions. 

I shall conclude this essay by giving ah abridg- 
ed sketch of what has been said relative to thena* 
.liire and effect of a tender of specifick articles, of^ 
^readiness on the part of the debtor to deliver 
them, and of the pleadings adapted to each case. 
' By the natural law every person is under obli- 
gation to fulfil his contract, and the common law 
Airnii^es the creditor with a r^nedy against his 
debtor, if he fail to perfiorm. 
' BvA by the natural law the debtor is excused if 
be do all in his ppwer, that is, aH which the credit- 
or penmits him to do toward a performance. And 
the comimonlaw peimits the debtor, when' brought 



into court for a nci^-p^fiiri^DftiM^e ofkk e^m^^ct, 
find wbo h^ not perfi>maed it, to p^es^ in Ikif of 
tbe^ctioi^ that at time ^^4 pl&<^ f^ppoiirte^^ he 
^ndered to the plaiQtiQ* \l^ propertj which he had 
fitipDlat«d to deliver ; wA t^at the plmtitf* ra^ 
edto receive it. 

Jxk caw the creditor do npt attend at time aod 
place appointed to receive the p^op^vty^hy whx<?h he 
la prevented from m^i^t^ ^ tender, up^ an acUosi on 
the coptracU the deCendiant i^ permitted to plead 
that he was ready at time ^nd pUce appointed, to 
deliver the property which he had atipnlatcd to 
deliver, and that th^ phMi^tiff did not attend to re-* 
oeive it. 

The property of the articles tendered oy ready 
to be delivered) ia not vested in the cfe4ito^ until 
accepted by him, but the pro{^erty reiQainfi in^ 
debtor i and the articles tendered or r?ady to be 
delivered, ai^ at hiei di^poea) %»' hl^w they n^ere 
tendered or ready to be delivered ; nor can the 
creditor ever acquire a property in ^lem without 
a aubsequeat aaaent of the debtor* 

At common law, in aU thoae cased, wski in those 
oiily, where the thing tafidered wa9 lost by a ten-* 
dear and r^sal,, the ctmtract was said to be dis- 
charged by the tender and reft^, not beeavee tb^ 
pjrof>er(y of the thing tendered was vested in the 
creditor^ as in the case of paymeiiLt; hut hecause. 
the thing tendered was forfeited i the debtor be^ 
ing dificbarged jGrom all obUgaJAon to deliver it ;^ 



and ike ci^itorlcft withoQt remedy^ either on the 
contract, or for the thing tendered* In such caae 
and io such caae <»ily, waa the debtor permitted to 
plead the tender wttho^ an averment^ that he ^ 
siitt ready. — In all other ea$e» the thing tendered 
was lelit in the possession of the debtor, to he by 
him kept Sqt the creditor^ -tf he intend^ to^ail 
bims^qf^e tender; and, agreeably to the troth 
of the case, the debtor waa <;v»npieUed to pleaA 
the tender, with an averment, tlmi he <> '• sHl^ 
re«dy. 

The pl^ of tender, i^nd the)plea' that the defends 
ant was ready to perform the c<»xtract, are €^/Wf 
ed for the benefit of the defendant solely ; a»d h^ 
may, atfhis option, ware all ben^&l of:6^1)ple$h 
by reftiaing to deliver the prop^ty tm de^iaiid, ot 
bj neglecting to enter such plea, and suffer jndg« 
ment upon; the ^ontracti orh« may keep ^ prdper • 
ty ready to be ddiivec ed to the plainilff on demandi 
ami plead the tender or bia feadi^ess^to perform^ 
If he plead the te^er and pc^evail^ the contract 
will be discbarged^and the property^ wfll be vested 
in the {rfaintiff* by theaM^ot <Mftbe defendant;**^ 
The jiidg9ient having the auM Irfgal eflact as a 
jud^tMiit in favor of the pkd^si^ kan actibtr Iw 
gMida bargained and 8old« 

it ia a general principle ofthe e<Maaioo h/w lba»l 
Ae articlesiendered or ready io^b^. delivered^ bcN 
Ipngto the creditor, if his debt be thereby daa- 
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chai^d ; that is, dkcharged by a judgment of 
court, declaring the tender valid. 

There was anciently an exception to this rale in 
the case where property was tendered in perform- 
ance of the condition of a petial bond. 

This exception to the general rule, was founded 
on the reason, that the law at thiat time, enabled the 
creditor to recover the whole penalty, in case the 
debtor lailed of per/brmifig* the condition. 

It was found necessary for the protection of 
debtors against the avarice of creditors, to estab- 
lish the principle, that, if the creditor refiised to 
receive the property tendered in performance of 
the condition of a penal bond, and harrassed the 
debtbr with a suit for the penalty, he should for- 
feit the jproperty tendered and loose his debt for- 
ever. 

If the law which enabled the creditor to recover 
the whole penalty, in case of a non-performance of 
the condition, had been continued, the law, by 
which property, tendered and refused, was forfeit- 
ed and lost to the creditor, would have still con- 
tinued with universal approbation. 

But when courts were empowercfd to chancer 
penal bonds and render judgment for the sum just- 
ly due, the only solid reason on which the law was 
founded, ceased ; and there is at this day no case 
in which property is lost by a tender and re- 
fusal. 

Although the foregoing reason, on which proper 
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ty tendered in performance of the condition of a 
penal bond, was adjudged to be lost* to the credit- 
or, by his refusal to receive it, was given by the 
courts^and is found in the books, yet the subject haB 
been confused and perplexed, by a quaint mode of 
reasoning, so prevalent in that age, which the courts 
entered into, in support of the principle. 

It was decided by the court, that, if a penal bond 
was given for 100/, in money, conditioned for the 
payment of 50/. in money, the 50/- contained in the 
condition, was a part of. the 100/-, the penal sum ; 
tl?at the plaintiff in bringing his action for the pen. 
alty, the greater sum, had brought it for that part 
of it which was contained in the condition, and 
therefore, the defendant, in pleading a tender of the 
50i was required to bring it into court. Yet in 
this case a practice was introduced to check the 
creditor in his pursuit after the penalty, and re- 
lieve the debtor from an oppressive suit. The 
plaintiff might, in such case, at his option, take the 
money out of court and thus put an end to the suit, 
or might traverse the tender, but at the peril of ^is 
debt ; for if the issue were found against him, the 
defendant took the money brought into court, and 
the plaintiff lost his debt forever. 

But if a bond was given for 100/, in money, con- 
ditioned for the payment of 100 bushels of wheat, 
it was adjudged that the 100 bushels ol wheat con- 
tained in the condition, was not a part of the mon^ 
ey, as wheat could be no part of money, but was 
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eolteteml thereto^ bmce the phnge coOgiereU artij^ 
ksy 80 frequeotljr used at this day wi&out a mean^ 

In a suit on ^wh bood the defendant wae per^ 
■litted. to plead a tender of the wheat, without an 
averment that he was ready to deliver it, the wbeat 
being lost by the tender and refusal; and the 
creditor lost bid debt forever, because the wheat 
was collateral to the ol^ljg^ttion. 

This reasoning failed altogether in the case of 
a bond ior 200 cjuarters of wheat, ccmditioned for 
the payment of 100 quarters, as the 100 quarters 
contained in the condition, was considered as a 
part of the 200 quarters, and yet the creditor lost 
his debt by a tender and refusal of the 100 quar- 
ters contained in the condition, for other reasons^ 
to wit, because wheat is a perisfaaUe article, and 
because it must be a charge for the obligor t<> 

keep. it. 

As this princjjde was never applied ito a case oi 
tender in performance of a simple contract, it is 
obvious that the courts were led into this mode of 
reasoning from the necessity which was felt of 
checking creditors in their pursuit after the penalty, 
and protecting honest and punctual delrtors a* 
gainst groundless and oppressive suafts. 

At this day a tender in performance of the cofl* 
dition of a penal bond, and a tender in performance 
of a simple contract, are perfectfy analogous. 

It foQows> that the debtor, if he will avail himsd^ 
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oi a ^lea <tf tender^ or plea that ht was readf at 
tifne and place to perfiirin the contractv must in all 
c^ses keep the thing tendered or ready to be deKrer* 
ed, for the Creditor and deliver it to him on demand* 

Hie common law never permitted a defendant 
to plead a tender, or to plead that he was ready at 
time and place to perform the contract, withoiit an 
averment that he is still ready, except in those Ca» 
ses only where the property was lost by a tender 
and refusal; and as property is at this day in no 
case lost^ by a tender and refusal, or by a neglect 
to receive it ; it follows, that ef ery plea of ten^- 
der, and every plea that defendant was ready at 
time and place to perform the contract, must be 
with an averment that defendant is still ready, 
or such plea will be insufficient. 

The articles tendered are at the risque of the 
creditor, and the debtor had a lien on them for the 
expense of keeping ; and, after notice to the cred- 
itor, may 8<eU them^ or such part of them as shall be 
necessary to deflray the expense which shall have 
accrued, and the sale will be valid without affect- 
ing the legality of the tender 

If the thing tendered can be brought into court, 
the defendant must make ^prdfert of it in his plea? 
and bring it into court to be kept in the custody of 
tile law for the creditor, or his plea will be a nul- 
Kty. 

If the thing tendered, or ready to be delivered 

28 
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tiBnnot be brought iiito court, tbat &ct most be 
arerred in the plea, in the place of a/iro/k^ unless 
by the description of the property itself, it shall 
appear that it cannot be brought into court, as in 
the case wheire cattle, horses, grain, &c. are ten- 
dered, t 

Such plea must also contain such description of 
the property as is required in an action of trov^er. 

In every plea of teude* the defendant must aver 
tjiat ihe • plaintiff refused to receive the thing ten- 
dered, and every plea, that defendant was ready 
at time and place to perform the contract, must be 
with an averment, that the plaintiff did not attend, 
and without such averment such plea will be bad 
on a special demurrer. 

If the defendant plead a tender and refnsial the 
plaintiff may traverse the tender, or reply a de- 
mand and refusal. If the defendant plead that he 

was ready at time, and place, and that the plaintiff 
did not attend, the plaintiff may traverse the Ikct 
that defend^iit was ready, or reply a demand and 
relusal. 

The defendant may traverse the demand and 
r^asal,andifthe. demaind and refusal be proved, 
the issue will b^ found for the plaintifi^ unless the 
defendant shew sdme valid excuse for not deliver^ 
ing the property; as that the property was lost 
without any fitult of his, or sold to defray the ex.' 
pense of keeping ; in other words, the issue will be 
found for the plaintiff^ if the refusal was wrongful 
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and inconaistefit with the rights of the plaiatiff, 
otherwise the issue will be found for the defend- 
ant 

If judgment be rendered for the plaintiff on any 
such plea, he will recover Lis demandt and the 
property of the articles tendered will remain in the 
defendant, unaffected by such tender ; but if judg- 
ment be rendered ios the defendant, the debt is 
thereby discharged, and the property of the artides 
tendered is vested in the plaintiff, in the condition 
in which they may be, and subject to such lien as 
thedefendapt^yh(|T<^ on tb«a f^pr the. expense 
of keeping; ;and if the defep^dtelnt |aiia thereafter 
refuse to dle^if^et^th^' to thespkLHitiff, on demand, 
Iiewillfoeliabte iftem'^'action of trMer if his refu- 
sal shall apjHfW'to tmyebeeft-wf^^^ 

This systetfl of «^eial pleading id supported by 
reason and analogy, and is repugnant to no princi- 
ple settled by any decided case, which can be 
cojpsidered as an authority. By this system the 
anal<^y of the law will be maintained, and this 
branch of jurisprudence will be cleared from chat 
contradiction and inconsistency of argument which 
wfus first introduced by tjiie extending to all casea oi 
a tender of apecsfick articles, a principle which 
was anciently applied to the case of a tender in 
perfoimanoe of a condition, and to that case only, 
and which is now applicable to no case. 
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11 I^ line from boctom, read proceeded instead mprtttud. 
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Itsa 10th lioe from top^ for rtpoH read rgrorfer. 

mr and toe word by. 
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